INDEX, 


TO THE PRINCIPAL MATTERS CONTAINED IN-+ THIS VOLUME. 


ABATEMENT. 
1. An objection that the initial of the first name of a defen- 
dant is merely set out, and not his name at length, can 
only be made available by plea in abatement, disclosing 
his true name.—Cantley §* Co. vs. Moody... ..ee004+ 
2. A plea which begins in bar, though it may contain matter 
in abatement, and conclude properly, will be considered a 
plea in bar, and final judgment be given on it.—Casey 
vs. Cleveland et al.... asc eboows ovpaceet 
3. An objection, that the affidavit on which an attachment 
issues, has not been verified, and subscribed ; or that the 
justice, before whom the same purports to have been 
made, was not such, in fact,—must be presented by plea 
in abatement.— Lowry vs. Stowe... .ceeeeeeenceges 


ACQUITTAL. 
1. In tréspass guare clausum fregit, it is competent for the 
jury to acquit one defendant, and find the other guilty, 
and assess damages against him.— Blackburn vs. Baker 
Boal. .es dkevivoces 06 gp 0b Gge* coe-ee 


AFFIDAVIT. 
1. A verification at the foot of a plea in abatement, stating 


it to have been sworn to and subscribed in open’ court, 
certified by the clerk, is a sufficient compliance with the 
statute which requires such pleas to be accompanied with 
an affidavit.— Powers vs. Bryant’s adm.... +++ eee 
2. The magistrate issuing the warrant in a criminal prose- 
cution, on an oath not reduced to writing, is a compe- 
tent witness, in an action of malicious prosecution against 
the prosecutor, to prove that such an oath was adminis- 
tered, and what it contained.—Spears vs. Cross.....+ 
3. It is not essential to the validity of a criminal prosecu- 
tion, that the oath of the prosecutor should be reduced to 
writing, although the practice of committing the same to 
writings the most approved.—1th.... eee cee eeereees 
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4. Where a Verdict is rendered for less than fifty dollars, an 
affidavit is not Necessary to authorise ‘the rendition of 
judgment.— Tippin vs. Petty....+... ows A hbinae pee 

5. An objection, that the affidavit on which 2 an attachment 
issues, has not been verified, and subscribed ;. or that the 
justice, before whom the same purports to have beén 
made, was not such, in fact,—must be presented by plea 
in abatement. — Lowry Y VS. MIMD. obs s00'ts Gent Orded 4 


AGENT. 

1, Where one undertakes to contract as an agent; and so 
contracts as to impose no legal obligation upon his princi- 
pal—the. agent is Personally responsible, — Gillaspie et 
al. vs. Wesson....... ‘ sagan sas > oe ee 

2. In order to relievea person assuming to act as an agent 
from personal responsibility, it Gs “necessary that he 
should have been authorised to act, and that the credit 
should have been given to the principal—and there is no 
difference between the agent of an individual and the go- 
vernment.—ib. . 2... see eeeeenes on ee ee 

3, And the signature of persons so contracting, without au- 
thority, as officers of the militia; in the public service, is 
merély a descriptio personarum.—tb 1... eee ede eens 


» A, An agent, when sued upon a contract made- by himself, 


can only exonerate himself from personal liability, by 
shewing his authority to bind those for whom he has un- 
dertaken ;—and » it is not for the plaintiff to shew the 
want of authority of the assumed agent: the agent, if he 
affirm, his authority, must prove it.—ib...... yerer ie 


AGREEMENT.—(Sce Covenant.) 


APPEARANCE. 

1. An ackfiowledgment of the service of a writ, is not such 
service of process, as will bring, one into court, or au- 
thorise a judgment by default. But where defendant ap- 

s, by attorney, and permits judgment to be had, with- 
Whe interposing a plea, or making any defence,—it x will 
not afterwards be disturbed— Garner vs. Gantt. . 


» APPRAISEMENT. 

1. Appraisers of the property of a decedent, are to return 
their appraisement to the County court, on oath ; and al- 
though the record does not disclose the fact that it was 
Sworn to, yet on error, such will be gn to be the 
case,—Legatces of Horn vs. Grayson....sseeeedes 
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ATTACHMENT. 

1. An objection, that the affidavit on which an attachment 
issues, has not been verified, and subscribed ; or that the 
justice, before whom the same purports to to have been 
made, was not such, in fact,—must be presented by plea 
in abatement.—Lowry vs. Stowe, .....+... veiled ovete SSS 

2.:A defective bond in attachment, may be amended by the 
substitution of a new and perfect bond, and if plaintiff, 
when required by the court to amend, decline doing so, 
the attachment may be quashed.—ih..........6e+6++ 483 

3. The form of a writ of attachment, prescribed by the sta- 
tute, does not recognise the seal of the justice i issuing the 
same, and the seal placed immediately after the signature 
of the justice, is a sufficient compliance with the law.— 

4, The act of eighteen hundred and seven, (Aik. Dig. 278,) 
which provides, thatthe cand of action shali be endors- 
ed'on the writ, applies only to initiatory process, in a 
cause issued fron: courts, in which clerks are necessary 
officers, and does not extend to attachments issued by a 
judicial Officer.—2b............2... Pee 


ATTORNEYS AND COUNSELLORS AT LAW. 

1. The duelling act, imposes a penalty, which cannot 
bé remitted, and inflicts a punishment beyond the reach 
of Executive clemency.—In the matter of J. L. Dorsey. 295 

2. Therefore,—as the several parts of the oath, required to 
be taken by counsellors and attorneys, cannot be disjoined; 
and as the oath is in part illegal, it cannot be imposed.— 

3. The word office, in the Constitution, is used in its legal 
and technical sense, and implies a charge or trust, confer- 
red by public authority, and for a public purpose,, An 
attorney or counsejlor, is not an officer, im the meaning 
of té Constitution. —i.....s.cecs0cecesccsesings 29 

4. No authority, to require the oath against duelling, to be 
taken by attorneys and counsellors at law, prescribed by 
the aet of eighteen hundred and twenty-six, can be de- 
rived from the grant of power contained in the third sec- 
tion of the sixth article of the constitution; nor did the 
legislature derive its authority to pass the act from that 
GOUTCE. AD. bese cere secvcccvccetcncsceescceca® OD 

5, The act of eighteen hundred and twenty-six, is a high- 
ly penal law, and must receive a strict construction, and 
the authority to pass it, be clearly and fairly derivable 
from the constitution :--id. 2... ccc eee e eet eeeeeeeee 296 
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6. It requires an applicant, to practice Jaw, fo give evidence 
inst himself, and offends against the tenth section of the 
bill of rights, and the first principles of natural justi¢e,— 
MBs iacep si'ee'ce sh oes Rds 40:4 Gale, a 'o,8% 4 wroceye oceen 290 
7. The right to practice law is a valuable nght, as deserv- 
ing of protection as property,—and the duelling act is con- 
trary to the spirit, plain intent and meaning of the tenth 
section of the Bill of Rights.—ib............0065- os+ 296 
8. The essence of a test oatli is a prohibition to entertain cer- 
tain religious or political opinions, which do not expose 
to punishment, but merely exclude from office ; and their 
enormity consists in this: that there is nothing in the 
opinions themselves required to be abjured, which unfits 
the person holding them, from filling the offices or digni- 
ties of State, but merely that such is the exaction of law ; ; 
and there isno more propriety in exacting the duelling 
oath from an attorney, than from a physician or planter. 
Meeps cs cols cimctacecces atts ven ghs ooseee 296 
9. So much of the sixteenth section of the act on the subject 
of duelling, as requires the oath therein prescribed, to be 
taken by attorneys and counsellors at law, is rary. £ to 
the constitution, and therefore void.—7b........4... » 297 
10. Formerly, every one required by the King’s Writ to ap- 
pear, was, by the common law, obliged to appear in per- 
son; but after his appearance, it was competent for the 
Chancery, King’s Bench, Common Pleas, or other 
court which held. plea by writ, to admit him by attorney : 
MEE dh dion $s og dao 0.0 das eS 3% TORS 9509 do-s'n 0 soowe OOF 
11. So the King, by grant under the great or privy seal, 
might authorise a “plaintiff or defendant, in any suit, to 
make an attormey :—ib.... cc. cece eee cece ence eee, 297 
12. And rules have been adopted, from time to time, by the 
higher courts in England, on this subject, on the ground, 
that attorneys are officers of the courts in which they 
practice, and subject to their control and direction.—ib. , 297 
13. In the several States of the Union, the practice of the 
aw is impliedly a privilege, to which the Legislature 
may attach such conditions, as its wisdom may “dictate : 
MDa mht od 69 Vd Fo th onc sdtpae'dsctgece cade -. 297 
14. In this State, the practice of the law is regulated by the 
acts of eighteen hundred and seven, eighteen hundred 
and nineteen, and eighteen hundred and twenty- six :—ib. 298 
15. Therefore, the right to exercise the functions which 
pertain to the profession of the law, is not an absolute 
right, derived from the law of nature, but takes its origin 
in the per ge of the social state,—and by these it is 
regiplated. ib... cs. cece ee cece cece eee nee eeeeees 
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16. A license to practice law confers a mere’ franchise or 
privilege, and is granted by the legislature, through their 
organ, the judges, and the license is conditional, “depend- 
ing for its efficacy, upon taking the oaths prescribed by 
SEE ad en a oe 8s vashic es 

17. Anvattorney, as such, holds no “office under the govern- 
ment, but holds a pr ivilege or profession, acquired under 
the sanction of legislative authority. 2)... eeeeeeees 

18. If an attorney commit a breach of the conditions on 
which he is admitted to the bar, he forfeits his trust, in the 
same manner as the grantee of a public franchise does, 
who omits to perform the terms on which it was granted : 
FMEA t5,6% 4 910 $6 \0'u.0's we CAP NS ws oS erties bcqegietere 

19. An attorney may be disbarred in a summary way, for 
dishonesty in his practice, or other sufficient causé,— 
which right rests upon the ground, that an attorney is an 
officer of the court before which he practices :—ib..... 

20. Therefore, the legislature may prescribe the qualifica- 
tions of an attorney and counsellor, and the causes for 
which they may be excluded from their profession.—ib. 

21, The twenty-ninth article of Magna Charta, has never 
been considered as inhibiting the nght of courts to pun- 
ish for contempts, or to disbar an attorney without the 
intervention of a jury, and that provision is similar in its 
terms to that contained in our bill of rights on the same 
ED os, 56 cielo tele we 05 00,0005 wha ee eres wer 

22. The'terms on which attorneys shall be admitted, and 
the causes for which they shall be disbarred, are matters 
of legislative regulation, and consequently the act, so far 
as it relates to attorneys and counsellors, is not repugnant 
to the constitution.—ib.............. mite. oe 

23. Where a plaintiff in an 1 action. of slander, by a written 
agreement, promised to pay his attorney, a trifling sum, 
and the one fourth part of the verdict, that might be re- 
covered, for his services in prosecuting the suit, and where 
a verdict was recovered in favor of the plaintiff :—it was 
held, that the attorney could not recover in assumpsit, on 
the written agreement.— Holloway vs. Lowe......+.++ 

24. Whether counsel may be permitted to recover, for servi- 
ces actually rendered, in a suit prosecuted by him under 
an illegal contract— Quere.—- ib... sseeeececcenecees 

25. For the successful prosecution of a proceeding by scire 
facias, on a forfeited recognizance, an attorney may 
claim a fee of six dollars, to be taxed in the bill of costs. 

—WSmith et al. vs. the State.....++- 
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26. By'the eniployment of an attorney at law to conduet a 
‘@anse in.court, a personal trust and confidence is reposed, 


whieh’ can not be delegated to another, but by consent of 





son. interesteU.—--Hitchcock vs.. McGehee....:... 556 


27. Tf.a delegation thus’ made ‘without authority, be after- 


~ wards-assented to by the party interested, with full know- 


‘Tedge-of the facts, -it/will- be as binding ‘on him, as if 


made by bis authority.=-ibis.. eevee eee ve sige e056 


28. Or, if-information be seasonably given to the person in- 


‘terested, of such unauthorised delegation, and he do not 
dissent from it, he will be held to have acquiesced in it— 
Silence in such a case will amount to a ratification.—ib. 


29. But where no information of the delegation was given, 


until nearly three years had elapsed, and then only on 
* application of the person interested ; although no dissent 
was expressed---yet no ratification could be presumed,--- 


Divs +000 ihe. bh Oo gp Cw eBay nia» SAtuedlde oe Naveed 


AUCTIONEER. 
1. An auctioneer, is the agent of the purchaser, of eithér 


lands or goods, at auction, to sign a contract for him, as 
the highest bidder: and his writing the name of the pur- 
chaser on the merborandum of sale, immediately on re- 
ceiving the bid, and knocking down the hammer,—is a 


sufficient signing of the contract, within the statute of 


frauds.— Adams vs. McMillan, ex’or, &e.......+-- ds 


2. If the memorandum of the sales of lands,. be. in fact, 


signed by the purchaser, or by hisagent, the auctioneer, in 
any part of it,—it will be a sufficient sighing within the 
statute of frauds: But where the memorandum of such 
sales, is notsigned by the auctionecr, or his clerk, or by 
the vendor or vendee,—it can have no influence to take a 
case without the statute of frauds.—ib....+.....+- por 


3.'The imperfect memorandum of the sale, by an auction- 


eer, of: real estate, and a letter addressed by the vendee to 
the vendor, cannot:be so united and considered. together, 
as to takesuch sale out of the prohibition of the statute 
frauds,—there being-no direct reference in the one, to 
other, so as, in effect, to render them one, without the 


aid of parol proof.—ibs. ss. cc cece cee dees ee taees 


AWARD. 

1, ‘This court will not look into the transcripts of cases, ap- 
‘pended to a writ of error, taken upon the judgment of a 
court, on the award of arbitrators,—it not appearing from 
the.agreement of submission, that the particular cases 
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were referred to the award of the arbitrators.—Lamar et 

nk. Ob, FURNES OF Blo ss 00s 0cseeecandsassngmmeee: mee 
2. Where there is not the agency of a Court of Record, or 

its clerk, or where no written statement, as prescribed by 

statute, is drawn up previous toa submission to arbitra- 

tors, of cases pending in court,—no judgment can be ren- 

dered on the award, when made, oa motion merely.—-ib. 158 
3. An award, if good at common law, may, it seems, be 

made the basis of an actiou by a party injured, against 

the one wno declines a comp!ianc2.—-ib.....eeeeeeeee 158 
4. But an award, where the submission has been made pur- 

suant to statute, is a warrant for the judgment of a court, 

quite as much so asthe verdict of a jury, and must be 

followed strictly by the judgment, both as regards its 

amount and the parties chared; therefore,--7b....... 158 
5. Judgment cannot be rendered agaiast the wife of one of 

the parties to a submissidn, who was not subjected by the 

award to the payment of any sum, either separately, or in 

connection with her husband, though she may have been 

a party to the cases docketed, and so intended, probably, 

to be included in the submission.---iB......+eeceeeeee 168 


BAIL. 
1. By the third section of the act of eighteen hundred and 
thirty-three, (Aik. Dig. 122,) persona! service of a writ of 
scire facias, issued ou a recognizance against bail, in a 


criminal case,—is required, to enable the State to recover 
against the defendant.—HHayler vs. the State of Ala- 
NN 66s casi recenes Lktosavind cwewe se ogleees oe: ae 


2. Though, i¢ appears, that previous to the statute,a return 
of “not found,” on an origina! and alias scire facias, 
was equivalent to personal service of the writ.—ib..... 156 


BAILMENT. 
1. In adeclaration against a bailce for non-delivery of a de- 
posit, averments are only necessary, which serve to shew 
the grounds upon which the accountability of defendant 
arises.— Moody vs. Keener....scccccccccescceseces S10 
2, And where the deposit is a’leged to have consisted of bank 
notes, it need not be stated by what bank the notes were 
issued,—a general description, in such eases, being suffi- 
A EB. asic cece acececnnccdccadasces congustonde. MD 
3. Nor is it necessary to allege that defendant continued to 
have the deposit in possessicn,--—if it passed from him 
lawfully, or without culpable defau't, it is matter of de- 
fence, which he is bound to shew.—-id....... cde cman. Oe 
Yj P. rt) 
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4. Nor is an averment necessary, that a reward was tender- 
ed for transportation or safe keeping of the thing deposi- 
5. An illegal assumption of ownership, an illegal using or 
misusing, or a wrongful detention of a personal chattel, 
will amount to a conversion, in trover,-—Sz¢. John, surv. 
EME, DUNE oc0n ccccccsccecdescossvcesatecces 
6, And, a temporary conversion will render a defendant lia- 
ble; for a conversion which has once taken place, cannot 
PD WEED os ccc scccwccccccsessccescchocces 
7. Though a re-delivery, atter a conversion, might go in 
mitigation of damages: Thus---ib.... 6... eee eee eens 
8. Where one puts notes in the hands of another, to indem- 
nify him against certain liabilities---when those liabilities 
_ are discharged, the party depositing the notes has a right 
to claim their return, or the proceeds of the notes, if col- 
SS TR RT 

9. Where one puts notes in the hands of another, as collat- 
eral security, for a specific purpose, and the bailee puts it 
beyond his power to return the notes, when the purposes 
for which they were pledged are satisfied—he is justly 
chargeable for their conversion; and,---ib........++.- 

10. The amount expressed upon the face of the notes, with 
interest from their maturity, up to the time of the conver- 
sion, and then interest on the aggregate from that time to 
the verdict, is the measure of damages.---ib........... 

11. The existence of a former debt, due the pledgee, does 

not authorise him to detain the pledge for that debt, when 
it has been put into his hands for another purpose: un- 
less there is a just presumption, that such was the inten- 
tion of the iat faa su cecawed advan tes 

BANK NOTES. 

1. Where the deposit is alleged to have consisted of bank 
notes, it need not be stated by what bank the notes 
were issued,---a general description, in such cases, being 
suffieient.--- Moody vs. BN 6 6.6 x6s0nccbasernscened 

2. Trover may be brought for bank notes sealed in a letter. 


—_ eoe@eeoeveeerereeeeeeeeeeeereeeeeeeeeeeereeeeeeeeeee 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Where one executes his note in writing, promising there- 
by to pay asum of money, for that amount due the 
payee by RT, the language employed clearly indicates 
that the credit of the drawer was substituted for that of R 
T, and that a demand against the latter to that amount 

- was extinguished—which consideration relieves the nro- 
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mise from the influence of the statute of frauds.---Clich 
WO. FECA Obs 60 o cows cccccdciccescucsccessessgmpes 
2. To subject a vendor to loss, for retusing to approve and 
receive endorsed notes, it must appear not only that the 
notes were good, but that there was no reasonable cause 
to reject them, aud therefore---Adams vs. MeMillan, 
I, Gao 605 6 40000-6.4:04004004.84000068000RReR OT 
3. Where the declaration states one of the conditions of a 
contract of sale to have been, that the purchaser was to 
execute his notes for the purchase money, with approved 
securities, and the plea alleges “that the securities offered 
by defendant were good and sufficient to secure the pur- 
chase money of said |ands”---it was held bad on demurrer. 
The plea should also have averred, “that there was no 
reasonable cause for rejecting them.”---ib... cece cece 
4. The proper measure of damages in an action by the en- 
dorsee of a promissory note against the endorser, the ma- 
ker having failed to pay, is, the sum of money, with in- 
terest, which constituted the consideration of the assign- 
ment. And so, also,---Huéchins vs. McCann. ...seees 
5. Where A, wishing to borrow two hundred dollars from 
B, executed several smail notes, amounting, in the ag- 
gregate, to three hundred and nineteen dollars, payable 
to C, who endorsed them to B, and received the two hun- 
dred dollars which he handed over to A, and A subse- 
quently took up a part of the notes, and paid to B various 
sums, amounting, in all, to two hundred dollars,---it was 
held, that B, in an action, on the balance of the notes, 
was not entitled to recover against C. ‘The contract be- 
ing entire, and B having received the sum advanced by 
him, there was a failure of consideration for the balance 
Of the motes.—-2b. 2... cccccccccscsccsmoccseccecsscs 
6. Semble, that there is no difference between an acecommo- 
dation endorser, and one for value received, so far as the 
rights of the endorsee or holder of the note are concern- 
ed, in an action by an endorsee against the endorser of a 
promissory note.---ib.......+. 
7. The release of an endorser does not operate a discharge 
of any previous party to a promissory note ;—every en- 
dorsement of a paper being a new and substantive con- 
tract, and the liability of each endorser, as it respects the 
holder, being separate and distinct irom the others.—Aen- 
MON WE. DICTA. 2... occ vccccsbonccecccsepessossse 
8. It is competent for the holder of a paper endorsed in 
blank, to insert the name of an endorsée; and the stri- 
king ont or alteration of an endorsement, does not divest 
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the holder of his right to maintain an action, against any 
revious party to the note.—ib......sssse. Lcapagnnne 

9. If a promise or acknowledy:nent, to charge the endorser 
of a promissory note, be made under a misapprehension 
of facts, to wit, under an impression that a demand had 
been made of the maker of a note, or that notice had been 
regularly sent through the post office, and the endorser 
promised payment or acknowledged his liability,—the 
consequence of the Jachiesis not waived.—ib.........4. 
10. And such a promise or acknowledgment will entirely 
dispense with proof of presentment or notice, and will 
throw on defendaut the doub'e burthen of proving laches, 
and that he was ignorant of it.—ib.. 1... eee eee eee 
11. And such a promise must shew that the endorser as- 


sumes a liability, or admits it to be continuing: and if 


the promise be conditio: na', the performance of the terms 
of the condition must be prov ed, before the promise or ac- 
knowledgment becom:s abso! Sb. 0s oe de'nnes eer 
12. And it makes no difference that such a promise or ac- 
knowledgment is made under a misapprehension of law. 
13. If a plaintiff shew a sufficient promise or acknowledg- 
ment, he cannot be deprived of its benefit because made 
after suit brought.—ib...........0- dtacwuee iecawes 
14. And if such a promise or acknowledgmeht be made to 
the holder of endorsed paper, any party to it who after- 
wards takes it up, may avail himself of it, and maintain 
action against the party making it. a SrrrrT Tere 
15. The fact that a note was over due when | negotiated, does 
not dispense with demand and notice. —ib............ 
16. Facts that excuse ademand and notice, may be proved, 
under a declaration in the usua! form.—ib........000. 
17. The endorsement of a note or bond, is a contract within 
the meaning of the statute against gaming, and—Roberts 
vs. hid ik otevekannericaancnsoaices 3 
18. Being within the statute, is voidas between the original 
19. What might be the legal consequence of the endorse- 
ment of a note in Such case, in respect to an innocent 
holder, without notice—- Quere.—ib....sceeeeeeeeees 
20. If process, in assumpsit, issue upon a note against the 
maker, a declaration for money had and received, &c. 
will be sustained by the introduction of the note: so, a 
count, in debt, on a promissory note, charging, that de- 
fendant, purchased, from plaintiff, a horse, at a given 
price, to be paid on a day certain, will be sustained by 
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the production.of a note in writing, to that effect.—- Gil- 
laspie et al.. vs: Wesson... scccccrcecescescadinss ASG 
21. Where one puts notes in the hands of another, to indem- 
nifyhim against certain liabilities—when those liabilities 
are discharged, the party depositing the motes has a right 
to claim their return, or ‘the proceeds of the notes, if col- 
lected.---S¢. John surv. vs. O’Connel, surv. for the use, 
22, Where one puts notes sin the hands of another, as col- 
lateral security, for a specific purpose, and the bailee puts 
it beyond ee px ywer to return the notes, when the purpo- 
ses for which they were pledged are satisfied---he is just- 
ly chargeab!e for their conversion : Ond,---1D.cccccence 467 
93. The amount expressed upon the face of the note Ss, With 
interest from their maturity, up to the time of the conver- 
sion, and then interest on the aggregate from that time to 
the verdic t. is the measure of damages.---2b.......2.++. 467 
24. At common law, a plaintiff in an ac tion on a promissory 
note, was bound to prove the signature of de fendant ; but 
our statute of eighteen hundred an d eleven, (Aik. Dig. 
283,) renders it unnecessary, unless the de fendant shail 
deny the execution of the note, by plea, supported by affi- 
davit.---Dew et al. vs. Gurner..scccceccccccccccesee BOS 
25. Where the signature to a promissory note is illegible, 
and where no description of the signature is attempted 
in the declaration, (and where defendant does not inter- 
pose the statutory om) there is no such variance be- 
tween the note and declaration as can operate to defeat the 
action. Such a case does not differ from one where the 
signature is evidenced by a mark.--ib.........600+02+4 503 
26. It seems, however, that an actual variance in the descrip- 
tion of a name, notwithstanding the statute of eighteen 
hundred and eleven,—wiill still be fatal.—-ib........2.. 503 
[27. Where the signature to a note is not illegible, and is not 
that of defendant, and the dec'aration, without recitals or 
averments, mis-describes the note;—it cannot authorise a 
recovery against the defendant.|—Co..irr, C. J. dissen- 
ig 4k hd dees Ay ae Rhee we ae 
28. The introduction of a note declared on, is not sufficient 
to support an issue, formed, on the allegation of a subse- 
quent promise, in a reptication to a plea of infancy.-- 
Brathay 02: DAY «004.4050: 5000 ors dobeess s vgee nea tne 
29. Where a defendant pleads infancy, to plaintiff’s decla- 
ration on a promissory note, and plaintiff replies a subse- 
quent proinise ; he admits the truth of the plea, and proof 
of a subsequent promise or ratification of the contract al- 
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leged in the declaration, is necessary to be shewn alffir- 
matively,—notwithstanding the protestation contained in 
the SRO 6B 0 0c Vee sccccscsotomosescoecees 
30. A payment madeon a note is equivalent to an admis- 
sion, that at the time ofthe payment, the debt was due, 
but the party relying on such payment must prove its 
date ;—as, to permit that fact to be established by the cre- 
dit entered on the note, would be allowing the party rely- 
ing on it, to make evidence for himselt.---McGehee ys. 
OT POET ET sanene Scab hobs poesncdeesnes pees 
31. One who takes a bill or-note after it is due, takes it sub- 
ject to all objections, in respect of want of consideration, 
or illegality, and all other objections and equities, affect- 
ing the instrument z¢se/f, and to which it was liable, in 
the hands of the person from whom he takes it.---Fobert- 
MT Es 0 ccc rcv ncccccccseasecdoccecsse 
$2. But this rule applies only to equities, arising out of the 
note or bill transaction itself, and the holder is not sub- 
ject in respect of a debt, due from the indorser to the ma- 
ker of a note, arising out of a collateral contract.---ib.... 
33. A note in the hands of a defendant, given by plaintiff, 
but payable to a third person, althongh belonging to de- 
fendant in right of his wife, is not available as an off-set, 
unless there is an express promise on the part of plaintiff, 
to pay the amount called for by the note, to defendant.--- 
French vs. Garner et alew.ccccccscccccssecsesccecs 
34. Where a special agreement is alleged to exist, to allow 
a note held by a defendant, but which would not bea 
ood set-off at law ; and it is doubtful whether the agree- 
ment could be enforced, except in a court of equity— 
there would seem tobe a good ground for equitable inter- 
ED, «os SC A060 08 on0600kdadecedssacsed 


CAUSE OF ACTION, ENDORSEMENT OF 
1. The act of eighteen hundred and seven, (Aik. Dig. 278,) 
which provides, that the cause of action shall be endors- 
ed on the writ, applies only to initiatory process, in a 
cause issued from: courts, in which clerks are necessary 
officers, and does not extend to attachments issued by a 
jadicial officer.— Lowry vs. Siowe.......ee0e occ epe 


CERTIFICATE. 
1. The certificate of a judicial officer or clerk of a court, of 
the acknowledgment or proof of deeds, need not be un- 
der seal; and the hand-writing of the judge or clerk ta- 
king the acknowledgment, may be proved in open court 
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by any witness acquainted with it.—-Powers vs. Bry- 
deere errr rere ole 


CHAMPERTY. 

1. Champerty, is the unlawful maintenance of a suit, in eon- 
sideration of some bargain, to have a part of the thing i in 
dispute, or some profit out of it; and covers all transac- 
tions and contracts, whether by counsel or others , to have 
the whole or part of the thing or damages recovered. 
Therefore,— Hollow ay VS. DP ETO he PR” 

2. Where a plaintiff in an action of slander, by a written 
agreement, promised to pay his attorney, a trifling sum, 
and the one fourth part of the verdict, that might be re- 
covered, for his services in prosecuting the suit, and where 
a verdict was recovered in favor of the plaintiff: —it was 
held, that the attorney could not recover in assumpsit, on 
the written agreement.—ib........eceeeceeeevccees 488 

3. Whether counsel may be permitted to recover, for servi- 
ces actually rendered, in a suit prosecuted by him under 
an illegal contract— Quere.—-ib..seceerceeeseeeceee 488 


CHANCERY. 

1. A bill in chancery is not evidence, in another suit, to 
prove any fact contained in it; or evidence for any pur- 
pose, except to prove that such a bill was filed.— Adams 
TE EM, ORO, CEB. occas ndisnesescessessen, FO 

2. What might be the effect of a bill in chancery, regular- 
ly sworn to, if offered to prove the facts therein contained, 
—in another suit, between the same parties— Quere.—-ib. 75 

3. Where a prayer for specific relief in a bill in chancery is 
accompanied with a prayer for general relief, the com- 
plainant is entitled to other specific relief not incon- 
sistent with the case stated in the bill; but norelief can 
be granted under the general prayer, entirely distinct 
from, and independent of, the special relief prayed for— 
Thomason vs. Smithson. .....0.ccccccccccccccsses 144 

4, Therefore, a decree cannot be rendered against a party 
not sought to be charged by the allegations of the bill, al- 
though such party may be before the court.—ib....... 144 

5. A bill may, however, be framed in the alternative, asking 
relief against A, if he has authorised B to collect money 
due by judgment, and against B, if he has collected with- 
out authority. This would apprise B of the claim set 
up against him, and enable him to file a cross bill against 
A, andto have the equities adjusted between them, or to 
defend himself in any other manner.—ib.......+++0++ 144 
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6. The principle, that an answer to a bill can only be over- 


thrown, by two witnesses, or by one witness and corrob- 
orating circumstances, does not apply to the case of the 
proof by one witness, of the execution of a written in- 
strument, which contradicts the answer. Therefore,— 


7. Where M assigned to 'T'a judgment he held against S§, 


and afterwards, in answering a bill in chancery, denied 
that he had made such an assignment—the proof of the 
assignment by the subscribing Witness, is sufficient to 
countervail the denial of the answer.—ib..........00. 


8. Although formerly doubted, it has by recent decisions be- 


come a settled principle, that chancery will sustain a pill 
filed by, an individua!, to enjoin a nuisance,——which, al- 
though it affects him, is a!so public in its character ;— 
but as one of the transcendant powers of the court, it will 
be exercised sparingly.—-Rosser vs. Randolph........ 


9. And where the exercise of such a power is desired by a 


party, it must be satisfactorily shown, that the propossd 
erection will inflict an irr eparable injury, pron e of be- 
ing adequately compensated in damages; or which threa- 
tens, materially, to impair the comfort ‘of the existence 
of those living near it:—a strong and mischievous case 
of pressing necessity; and therefore,---ib............. 


10. Where the erectioa of a mill would deprive a complain- 


ant of the use of aspring of water, and water of as good 
quality could not be procured by digging i in its neighbor- 
hood ; or the injury rendered the spring, “could not be ob- 
viated, by a reasonable amount of labor,---the exercise of 
the jurisdiction of the court would be complete; as no 
adequate compensation could be made, to the injured par- 
ty; for such a privation; and no one can be allowed to 
use his property in.a manner, so seriously prejudicial to 
his neighbor; but---2b.....cceeeeseeccecneeecceces 


11. Where a complainant filed his bill, stating that R was 


about to erect, or had erected a mill which would affect, 
injuriously, the health of complainant’s family, and that 
of the neighbors; and also injure his spring ;---and it ap- 
peared from the testimony, that the health of the family 
was not impaired, and that by digging a ditch two hun- 
dred and fifty yards in length, the spring would be pro- 
tected from the injurious ‘effects caused by the mill,--- 
chancery declined to interfere.---ib. 2... ee eee ee eee ees 


12. And chancery will not interfere in this extraordinary 


manner, to sustain or enforce even an undoubted right, 
capriciously, or pragmatically insisted on.---ib.......-5 
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13. A writ of error will not lie to reverse a decree 1 in chan- 
cery for costs only; though if the deeres be opened for 
Investigation on other poiits, it may be reformed also in 
the matter of costs, and— Randolph vs. Hosser.....+e. 

14. The general rule in chancery is, that costs do not ne- 
cessarily follow the eveut of the cause.—The court may 
direct the costs to be paid by either party, er joiutiy by 
both, as justice may fequire.— ib... . ccc cee s cece cees 

15. The Supreme couit has no jurisdiction of a case brought 
up by writ of error, for reversing an order of the Circuit 
court, exercising Chaicery Jurisdiction, dissolving an in- 
junction,—and the proper mode of bringing up such a 
case, is by appeal from the order of dissolution.—Rus- 
Oe OR. PWC. 56k ic awcinnseqeccedsnaseeeass 

16. The statute of January, eighteen hundre aia nd thirty-six, 
is an enabling statuie, and gives a remedy which was not 
before provided,—and a party desirous of availing him- 
self of it, must pursue the directions of the statute—7 

17. Equity wil! not interfere ater a judgment at law, unless 
the party can impeach the justice of the judgment by 
facts; or on grounds which he conld have availed 
himself, and was pre d from doing, by fraud or acci- 
dent; or the act of the opposite paity, anmived with 
fault or neglect on his part.—French Gorner, et al. 

18, And in all such cases, the frand or accident becomes a 
material matter of allegation and proof, and the jurisdie- 
tion of the court can only arise from suecn circu ris ances, 
and must be set forth with certainty and precision: and 
also that the accident or fraud is unmixed with any ne- 
gligence on the part of the individua', who sceks relief — 
Diba ise (csr eanek ted eeu ee Qieee ann Tere TS 

19. The rules for allowing parties to come into eqnit r, after 
trials at common Jaw, are of great strictness and iif X 
bility; and therefore, where relief was sought against a 
judgment at law, on account of sic!ness on the part of a 
defendant, and his witness; but the name of the witness 
was not disclosed, and the pre cis > facts he could establish; 
and it was not stated that the other facts necessary to be 
proved could have been estab * hed, if the witness had 
been present; or that complainant could not have applied 
for a new trial at law, and no excuse was shewn for not 
doing so—The bill was not supported.—-id.... eee eee 

20. A note in the hands of a defen lant, riven by plaintiff, 
but payable to a third person, a'thongh + detain to de- 
fendant in right of his wife, is not av ai lab'e as an off-set, 
unless there is an express promise on the part of plaintiff, 
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to pay the amount called fer by the note, to defendart.--- 


Os nce Mie oie d ee iy Phe iets big apcease A 5a adnan Wee ae ; 


21. Ju pencra, Cours of quity, ia ie wtou to matics cf 


sut<tl, fo:.cw the ru.cs eco} id by Courts of Law; but 
there are case‘, In Which a ccten whi be avarab.e in 
equity, which weu'd net beso at.aww.  ‘bbus, in a mat- 
ler where mutual creail is given, Letwcen the } wtcs, for 

a demand net al.owabe as a sei-ofi at iaw--cguity will 
BN MOEN bec deccccccconscesesseccsoccesopies 
22. Where i a speci! agreement is alegcd to exist, to alow 
a note heid by a dy Ten dat, but wh.ea weud Lot bea 
good sct-off at aw; andit is doultfu whether the agree. 
ment coud be culcrced, cxeeqt ina ccuitct cQuity-— 
there wou'd seem to be a good ground for eg vitub.e inter- 
ference.—-ib........ TTT TT eT TTT Te pane aden oeeks 
23. Wherea portion cf a jedguicnt. ajaced incguity, wil 
emain due alter offsetting chinp ainant’s Cenan d; the 
injunction will only ext end to tiie stm covered by the 
off-set, aud the plaintitt at law, will Le parmittcd to pro- 
ceed with his exccution, for t! ie remainder, acd bis costs 
FO iks cossereccccceccnccdccscnccssevess 


CONFESSION. 

1. An admission, by a defendant, in a crimiua! case, is strong 
evidence of guilt--but it is uot conclusive. He may 
shew that it originated iu mistake, or exp!ain it by cir- 
cumstances.— The State vs. Welch. .ccce ccceeceees 

2. A confessicn, un!ess it be a1 admission, by plea, is m_rely 
evidence to be deterinined by a jury.--id.... eee eee 


COLLATERAL SECURITY. 

1. Where one puts notes in the hands of another, to indem- 
nify him against certain liaki ities---when those liabilities 
are discharged, the party depositirg the notes has a right 
toc'aim their 1 turn, or the p rece “ds of the notes, if col- 
lected.----N7, John, surv. vs. O'Conne!, surv..... e006 

2. Where one puts votes in the hands ef anecther, as collat- 
era! secunity, for a specie pury ose, aud the Lai ce puts it 
beyond his power to return the notes, when the purposes 
for which they were p'edged are sutisfied---he is justly 
chargeab‘e for their conversion ; and,---ib.........085 

3. Ta: anoiit exoressed upoi tie face of the notes, with 
interest from their maturity, up to the time of the conver- 
sion, and then interest on the aggregate from that time to 
the verdict, isthe measure of da nages.---ib.. 6. eee ees 

A. The existenc2 of a former debt, due the p'edgee, does 
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not authorise him to detain the p'edze for that deht, when 
it has beou put rato his iaoads for aueth r purpose: un- 
less there is a just presumy ton, that such was the in.ton- 
ROUGE SIU. Pear teh. OD ss a 6 n's's gee: bdnc ke ev deacon 


CONSIDERATION. 

1. Under the statute of eigiteen hundr. od and eleven, (Aik. 
Dig. 2383, s. 137,) every wr tiug wich is the foundation 
of an action, is evideues of the debt or duty for which 
it was given, aid the writing is also prima facie evi- 
denez of cousidcration until taat fact is disputed by the 
pleadings, or contradicted by proof. "Taerefore,---Cliek 
vs. Me. CL re ela inks il ena 

2. No consideration, in such action, need be averred in the 
declaration, or ee don the trial of the case.---id... 6. 

3. A promise, to be bindisg under the statute of frauds, must 
not onty be in writing, but ike every other promise, must 
be sustained by a cousideraticn. "The statute cf aghteen 
hundred and e!cven does uot interfere with this principle, 
—the only effeet of it is to make the writing evidence of 
the consideration, until such consideration be put in issue 
by the pleadings, or contradicted by proof.--ib........ 

4, Where one executes his note in writing, promis.ng there- 
by to pay asum of money, for that ameunt due the 
payce by RV, the langnaze employed clearly indicates 
that the credit of the drawer was substituted for that of R 
T, and that a demand azainst the Jatter to thut amount 
was extinguished —whieh consideration re‘jeves the pro- 
mise from the influence of the statute of frauds.---ib... 

6. A written instrument sired on, is, nuder the statute, pri- 
ma facie evidence of th » debt, or duty it anpenh, aod 
the considerat.ou 0 f such an iastrument, ean only be putin 
issue, by aspecra! plea,—which throws the burden of 
proof on the pleader.— Young vs. Foster. .cececeeees 


CO WSTITUTIONAL LAW. 
1. The obj ‘ot to be attained by the people, when assembled 
In convention, was not the formation of a mere govern- 
ment—-It was to forma government with clearly de- 
fined and limited po-rers, i. order tat the genera’, great 
and essential principles of liberty and free government 
might be reeoguized.—Ju the matter of J. L. Dorsey.. 
2. The d c’aration of rights isa emuneration of certain 


rights whic!) are express! y retained and excerted out of 


the powers granted, aid the particular enimoeration of 


rights conti ‘ined in the declaration, cannot be construed 
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to disparage or deny others retained by the people.—id. 
3. The dee'aration of rights is the governing and controlling 
part of the coustitution, aud aii its general powers are to 
be expounded, and their operation extended or restrained, 
WE NCIRTONCE 10 It. — iD. 0 onc occ scccceccccccwsccons 
4. By the declaration, each citizen is entitled to all the rights 
or privileges, whic! any other citizen can enjoy or possess; 
every citizen has the riglt to aspire to office, or to pursue 
any lawful avocation ; and this general equa.ity is one of 
the fundamental rights of each citizen, and the power to 
destroy this equa‘ity must be expressly given, or arise by 
clear implication, or it can have no legal existence.—ib. 
6. The General Assembly is not expressiy prohibited from 
enacting laws requiring political test-oatis to be taken, nor 
from exc!uding some of its citizens from the pursuit of cer- 
tain trades or avocations—yet such laws would be inope- 
rative, because they are adverse to the principles of liber- 
ty and free government.—ib...esescccesccercccreccs 
6. Yet, the Legis!ature does not look to the constitution 
for a grant of powers, but may exercise all such as are 
compatible with the social compact, unless restrained by 
express inhibition or c’ear implication.—ib......eeeee 
7. Wherever no qualification is prescribed as a condition for 
office or station, the door is open to every citizen, and 
wherever power is given to exciude, it specifies with 
much precision, the eases in which it may be exercised ; 
but the Legislature are not prevented from prescribing 
qualifications to be possessed, before any avocation, or 
business, can be pursued, so long as the qualification can 
be attained by all.~-ib.... cc ccccceccccccrcccceves 
8.If an affirmative grant of power to disqualify a citizen 
from holding office, or pursuing any avocation, is not 
found in the constitution, it cannot be said to exist :— 
Such a grant of power must be exercised strictly in the 
manner prescribed.—-ib....ccesccesecccccecccccese 
9. The General Assembly is invested with plenary power 
over the subject matter of duelling, extending to disquali- 
fication from office, or from the exercise of any avocation, 
profession, franchise or function, of a publie nature, and 
any oath may be required as a quatification for office, im- 
posing on the conscience, any obligation to do, or com- 
mit any act, which can be performed, or omitted, by any 
citizen, in relation fo any matter connected with the 
suppression of the practice of duelling.—ib.......+. 
10. Bat the retrospective part of the duelling oath, imposed 





by the act passed January seventh, eighteen hundred and 
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twenty-six, called the dueliing act, which requires a state 
of innocence not possessed by al I, imposes a disqualifica- 
tion upon the gu ty. -Disjualuication from office, or 
from thie pursuit of a fawlul avocation, is therefore a pun- 
ishment.---ib. Mabie neice enewes 604s reccessoevasionse 
11. The duelling act prescribes a mode of ascertaining and 
punishing guilt, unwarranted Sit the constitution, and i in 
contravention of the deciaration of rights.---ib.......6. 
12. The ~~ act, imposes a penalty, y, which cannot 
be remitted, and inflicts a punishment bey yond the reach 
of Executive clem ney.—ib. eee ee ee ee 
13. Therefore,—as tiie several parts of the oath, required to 
be taken by counseilors and attorneys, cannot be disjoined; 
and as the oati. is in part illegal, it cannot be imposed.— 
OA bsccsere vce PTT eee rere ere rey Te 
14. The word oilice, in the Constitution, is used in its legal 
and technical sense, and implies a charge or trust, confer- 
red by pubtic authority, and for a public purpose. An 
attorney or counselior, 1s not an oflicer, in the meaning 


ot the Cee AGRE Tila oc 6d. 0 0.600408 440 00seun 
‘15. No authority, to require ‘ee oath against duelling, to be 
taken by attorneys s and counsellors at law, preseribed by 


the act slisiabtocn hundred ‘and twenty-six, can be de- 
rived from the grant of power contained in the third sec- 
tion of the sixth article of the constitution; nor did the 
legislature derive its authority to pass the act from that 
source.—ib... 6 ak ae ee ee WeeTrririri rT Tt. 
16. But the power to pass gen ral penal laws, to prevent 
the evil practice of duelling, nes have been included in 
the high powers co er on the legislature, by its crea- 


tion with legislative powers: a §] pecial grant of power 
was therefore nucatory.---2b.......ccccrccccccccccce 
17. Ail that was intended by the section of the constitution, 
was to authorise the legislature to make the offence of du- 


elling, a disqualication from office. If, however, more 
was intended, and a further grant of power was made, to 
pass penal Jaws to suppress duelling, it was not an un- 
limited grant of power, but must be held subject to the 
same restrictions that the general grant of legislative 
power nT tay ap EN oie agar ik 
18. The people, by the constitution, have enumerated and 
asserted “nm n first principles, whieh they therein de- 
clare they have reserved to themselves, and have not de- 
legated to the legislative department of the government. 


19. Any act of the legislature which violates any of the as- 
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serted rights, or whic!) trenches on mye ree great prin- 
e'p'es of civil lib rtf or interest rots Ian, ticugh 
not emtum rated, Is VUKL ---2b. 60. cece eee wees ce erees 
2). "Bae constitution is ae lo ‘be construed as it it were a pe- 
nal iaw, siug ing out hidividua s, aad operating harshly 
on them; it is for the besedt of the wiole Community, 
and shou drecsive a large asd iboral latory rctation : Itis 
the most so.emu act of the people, ia Givin sovereign ¢a- 
pacity, di ictating the terms on whic) they are wil.ing to be 
gove rned, and must be pr. —T d nuimpaired.---ib....4. 
21. The act of eighteen buadred aad twenty Six, is a high- 
ly peual iaw, aad naustr ote astrict coustruction, and 
the authority to pass it, be ccear:y aud fairiy denvable 
from the constitution : -ih..... ccc ccccccescccccces 
22. It requires an applicant, to practice law, to give evidence 
azainst himself, and offends agaist the te nth section of the 
bill of rights, and the fir-t pracipics of natural justice.— 
23. Tue reservation by the perple, of ceitain great rights 
and privi eges, suoud havea broad and liberal construe- 
tion, to effeet the intention of those who made the reser- 
vation ; and there is no power de'egated to invade these 
great natural rights, which exempt ainan from being 
compe led to give e wvidence against himse!f, or from being 
deprived of his life, liberty or happiness, bat by due 
Nf Ae Peeeeens SESE ETE TTT Tee eer. 
24. The right to practice law is a valuab'e neht, as deserv- 
ing of protection as property,—-and the dueling act is con- 
trary to the spirit, plain intent and meaning of the tenth 
section of the Bill of Rig :ts.—ib.... 2... cece cece eens 
25. The duelling act, so far as it preser:bes an expurgatory 
oath, asa condition to the practice of iaw, is contrary to 
the scope aud design of a free government, and imposcs a 
test oath upon ye Se ree 
26. It a'so requires him to swear, that he has net, since the 
year eighteen hundred and twenty-six, or since he has 
bzen a resident of the State, done certain acts, and that 
he will abstain frem so acting in future, which acts con- 
stitute no crime or offence kuown to our Jaw.---ib...... 
27. The essence of a test oath is a prohibition to cuteitain cer- 
tain re‘igious or po.itical opinions, which do nct expose 
to punishment, but mere'y exc'ude from eflice ; and their 
enormity consists in this: that there is nething in the 
opinions themse!ves required to be abjured, which unfts 
the person ho'ding them, from filling the c flices or digni- 
ties of State, but merely that such is ‘the exaction of law ; 
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and there isnmo morz propriety in exacting the duelling 
oath from an attorucy, tiaa froma pirysician or planter, 
_if 


——EDseece oeese eves see eee eee eee Ces nade . . ee eee 


28. The oath preseribed by the constitution, to be taken by 
public officers, by necessary inp ication, exeiudes the 
imposition of any other oath, as a quatifeation to office 
under the State eovernment.---70....... PE ER 


29. Tae third and fourth sections of the sixth articie of 


the constitution, gives power to the Lcgis'ature, to ex- 
c!ude from oflics, persons guilty of certain oflences,—but 
the commission of these oflences cannot be a ceitained 
by the oath of the acused.---tb. .......ccccccccccccce 
30. So much of the sixteeut': section of the act on the subjcet 
of dnelling, as reyuires the oath thereiu prescribed, to be 
taken by attorneys and counsellors at law, Is coutiary to 
the constitution, and therefore void.--ib. 6... eee ee eee 
31. The legis'ative power of this State is net derived from 
a const tational grant,---it was possessed yrevious to the 
formation of the constitution, and is regu ated and con- 


trolled by that instrument. Secus, with the powers cf 


the federal government ---tD.. 6. ccc eee cece eee eees 
32. The nineteenth section of the sixth artic’e of the con- 
stitution, is a provision, addressed to the legislature 
merely, and does not iinpair the foree of particu‘ar laws, 
for the prevention or punishinent of crime :---id....... 
33. The oath prescribed, by the act of eighteen hundred 
and twenty-six, does not require the party taking it to 
make a disc'osure of facts,—but merely to disavew his 
guilt of having given, accepted or carried a challenge to 
fight, &c. which is net a crime kuown to the laws.---ib. 
34. The twenty-ninth ariicte of Magna Charta, has never 
been considered as inhibiting the nght of courts to pun- 
ish for contempts, or to disbar an attorney without the 
intervention of a jury, and that provision is simi'ar in its 
terms to that contained in our bill of rights on the same 
oe eee Terrrr See everrr 
35. The thirtieth section of the bill of rights restrains, but 
does not extend power, aud proves the competency of the 
lezis'ature to adopt regulations not repugnant to the con- 
ee, ee Sr ee eer re errr 
36. Privi'eges or franchises, not particular!y provided for by 
the constitution, are subjcct to such general regu'ations 
a3 the legis'ature may prescribe. The general powers 
of government conced: this virtue to legis'ation.---7b.... 
37. The disfrancdisem 2nt of a cit-zen is net an unusual pun- 
ishment, and our constitution does rot contemplate it as 
SUED 005 0006 Ke sacwnenien ae 6 cee ceekendeen 


298 


ro 
er 
1? 8) 


298 





584 INDEX. 


38. The constitution does not forbid the legislature to enact 
laws, denying privileges or franchises, which are subject 
to its own regulation, to those who have done acts sub- 
versive of the public peace, or calculatedto lower the 
standard of public morals, and consequently, on this sub- 
ject, legislative discretion remains uncoutrolled by any 
implied restraint.---ib.......ceeeeceen cece ee eeeeees 

39. The constitution, by prescribing an oath to be taken by 
public officers, does not inhibit the requirement of any 
other oath from persons who may exercise a legislative 
franchise.—ib............000e ce iiins ¢ « saMaEEDS © 6. 

40. To authorise the judiciary to declare an act of the legis- 
lature void, the act must appear to be violative of the 
constitution, or some of its provisions.---2b..........6. 

Al. The act of eighteen hundred and twenty-six is defensi- 
ble upon principles of the purest morality, and the sound- 
est policy, and is within the range of legislative compe- 
ROMCY.-—- 2D... ccc reece cece e eae cecseseesereeces 

42. The terms on which attorneys shall be admitted, and 
the causes for which they shall be disbarred, are matters 
of legislative regulation, and consequent'y the act, so far 
as it relates to attorneys and counsellors, is not repugnant 
to the constitution.—ib........ 05. cece eee e eee ences 


‘ditascr. 

1. Where parties themselves have provided the terms on 
which their contract sha!] be abrogated, neither can dis- 
pense with those terms, without the consent of the other. 
—-Morrow vs. Campbell. ..........0ccceecececccees 

2, Where a contract is absolute, that the plaintiff is to serve 

‘twelve months, and the service uf the whole time is a 
condition to be performed before he can be entitled to 
compensation, he cannot’recover on the contract, unless 
he aver and prove performance on his part ; and the sick- 
ness of plaintiff a part of the time, is no sufficient apolo- 
gy for an imperfect performance.---Greene vs. Linéon et 


Alwccecoee eoeereteweee reese eee ereeeeeeeereeeeeeeseeeene 


3. The true intent and meaning of a contract, is best ar- 
rived at by ascertaining the intention of the contracting 
parties, and the true construction is that which will best 
serve to carry that intention into effi ct.—7)........+6. 

[4. The rule in England, ¢/ appears, is, that where a con- 
tract is erecutory, and there is a failure by 1 plaintiff as 
to part performance, he cannot be defeated of his remedy 
on a contract, for so much of it as he has fairly complied 
INS 5c e ccccccccccadscéssssceescee Ge’ 
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5. Raden one undertakes to contract as an agent, and so 
ontracts as to impose no legal obligation upon his prinei- 
seks agent is personally responsible.— Gillaspie et 
Dh. VE, WOON a ois onncciniacdinens Someta seeds 
6. In order to relieve a person assuming to act as an agent 
from personal responsibility, it is “necessary that he 
should have been authorised to act, and that the credit 
should have been given to the principal—and there is no 
difference between the agent of an individual and the go- 
VOPMIM GD. 5 oi ce cccrcccceccccccsteseessees en 
7. And the signature of persons so contracting, without au- 
thority, as officers of the militia, in the public service, is 
merely a descriptio personaruim.—ib....scceececeees 
8. An agent, when sued upon a contract made by himself, 
can only exonerate himself from personal liability, by 
shewing his authority to bind those for whom he has un- 
dertaken ;—and it is not for the plaintiff to shew the 
want of authority of the assumed agent: the agent, if he 
affirm his authority; must prove it—ib......eeeeeeee 
9. Tae rules for the construction of contracts, whether ver- 
bal, written, or under seal, are the same. All contracts 
are to be performed according to their legal interpreta- 
tion, and where one undertakes expressly, for the per- 
formaneeof some act, the posite e engagement casts upon 
hima duty, the discharge of which cannot be excused, by 
shewing his inability, by reason of the lawful inter fer- 
ence of some third person.---Reid vs. Edwards....++. 
10. Where one neglects to qualify his contract, so as to 
make such an excuse available, he waives it as a de- 
fence, against a recovery of damages for non-perform- 
ee eee eee eer rrr rrrrrry Per re. ee 
11. It is competent for a defendant to admit the legal suffi- 
ciency of the cause of action with which he i charged, 
and put the plaintiff ~ Pp roof only, of its existence in 
point of fact: and where this is done, and the issue found 
against the defendant—the legality of the contract is not 
open for TEVISION.---t) . 0. cee cee seer cree ees cccees 
12. The rule, that a plaintiff can not discharge his action 
against any one defendant, who has been sued on a joint 
contract, has not been adopted inthis country, to the ex- 
tent, in which it prevails in Eagland.—Jvey vs. Gamble. 
13. The rule, how: ver, hever extended to cases, where one 
or more defendants, are discharged, by matters subsequent 
to the contract; as, in case of bankruptey, and of execu- 
torsand administrators, where one may be discharged, on 
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the plea of plene administravit, and a verdict be had 
against the other.—-ib.... eee e eee cece cece weer eens 


CONVEYANCE. 

1. The act of Congress, granting pre-emption rights to set- 
tlers on the public lands, approved twenty-ninth Tay, 
eighteen hundred and thirty, declares that all assign- 
ments and transfers of the right of pre-emption under it, 
given prior to the issuance of patents, shall be null and 
void :—therefore, an agreement made by a grantee previ- 
ous to procuring his patent, to convey a part of the lands 
acquired by such patent to a co-settler, being void, cannot 
be received as evidence against the patentee, in an action 


to try titles brought by the patentee against such co-set-' 


tler, to recover the part of lands granted, occupied by 
him.— Cundiff vs. Orms..... (teeees aah panel ees es 
2. But if the agreement had been posterior in date to the 
supplementary act of eighteen hundred and thirty-two, 
which repealed the inhibition of the right to make trans- 
fers and assignments, the case might be different.—ib... 


CO-PARTNER. 

1. No objection can be taken, in point of law, to a declara- 
tion in trover, against joint traders, for the wrongful con- 
version of notes or other property: and the joint effects of 
the co-partnership, are jointly chargeable with the repa- 
ration of the injury.— Sv. John, surv. vs. O Connel, surv. 
NR cbdcecssonnseteerencsenecesetecnh 


COSTS. 
1. A writ of error will not lie to reverse a decree in chance- 
ry for costs only ; though if the decree be opened for in- 
vestigation on other points, it may be reformed also in the 
matter of costs, and—Randolph vs. Rosser......++-+ 
2. The general rule in chancery is, that costs do not neces- 
sarily follow the event of the cause.—'The court may di- 
rect the costs to be paid py either party, or jointly by both, 
as justice may require.—ib........cccccccccccscces 
3. Semble, That a question relating to costs, is a question of 
practice, rather than principle. Quere de hoc—ib.... 
4. In all cases where a suit is dismissed, on motion, for an 
alleged want of security for costs, the reasons for granting 
the motion, should appear of record, that it may be seen 
that the case is within the provisions of the statute.— 
Reed vs. Brasher et als... cece cccececceees 


eeeeeweee 


5. It appears, that it is within the legitimate powers of a 
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court, to require additional security for costs in all cases, 
where security can be required in the first instance. ery 
6. For the successful prosecution of a proceeding by scire 
Sacias, on a forfeited recognizance, an attorney may claim 
a fee of six dollars, to be taxed in the bill of costs.— 
BOAR CEE. V8. The Bale eons ccc ssectgessstcaaves 


COURT, CHARGE OF 
1. It is the duty of the court be ‘low, on motion, to reject evi- 
dence offered, which is not material to the issue. But if 
the court be asked to reject evidence for a cause to which 
the evidence is not obnoxious, the court may conclude 
that all other objections to it are waived ; and— Morrison 
et ux. 6: Wield asso eset oe 
2. It is not the duty of the court to,shape or re-model the 
propositions of counse!, but to respond to them as they 
are made, and either accept or reject them.—ib......+. 
3. Where the court, in charging a jury, expresses an errone- 
ous opinion on an abstract question of Jaw, not necessary 
to be decided in the case, and not prejudicial to a party— 
such expression of erroneous opinion, is no ground for a 
reversal of the judgment,—the judgment rendered being 
in strict conformity to the law ar ising from the facts of 
the case.—ib...... WeTrerrrtritiie 
4. Where the facts, proved by the plaintiff on the trial of the 
case, are admitte d, and the correctness of the charge of 
the court, the facts being admitted, is not controverted, poe 
the defendant cannot be allowed afterwards to allege, that 
the charge of the court determined the facts, and by that 
means withheld them from the consideration of the j jury. 
—Madden vs. Blytite....ccccceveveccccevevcveves 


COURT, CIRCUIT 
1. The County court, as an inferior tribunal, is srbject in 
all its acts, to the direct supervision of the Circuit court, 
which to itis a superior, and appellate tribunal : and 
therefore may compel the County court to perform all the 
acts, by reason of which, such appellate jurisdiction may 
be rendered effectual._-Mitheridge vs. Hall... .seeeee 
2. This power may be exercised by mandamus.—ib....«. 
3. Thus, where the County court refuses to sign a bill of ex- 
ceptions, the Circuit court has jurisdiction to award a 
MAVARMMS.— ih... . oo rcoecpbsyosescosconssvewe’ 
4, The final decision of the Circuit court upon the petition 
for'a mandannis, to compe! a judge of the County court to 
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seal a bill of exceptions, may well be reviewed in this 
court upon a writ of error.—i0........ eee eee coves 


COURT, COUNTY ° 

1. The County court, as an inferior tribunal, is subject in all 
its acts, to the direct supervision of the Circuit court, 
which to it is a superior, and appellate tribunal: and 
therefore may compel the County court to perform all the 
acts, by reason of which, such appellate jurisdiction may 
be rendered effectual.— her idge vs. Hall...... iooes 

2. This power may be exercised by mandamus.—ib...... 

3. Thus, where the County court refuses to sign a bill of 
exceptions, the Circuit court has jurisdiction to award a 
mandamus.—ib...... vin peaneben odes nedenses os 

4. The specific mode of correcting the refusal of a court to 


sign a bill of exceptions, pointed out in “wi statute of 


eighteen hundred and twenty-six, (Dig. 254, s. 5,) is not 
conclusive of a party’s rights, in a case w aehe a judge of 
the County court holds up the bill of exceptions tender- 
ed him for approval, until after the adjournment of the 
court, on the promise to seal it.—ib............55.. ee 
5. The final decision of the Circuit court upon the petition 
for a mandamus, to compel a judge of the County court 
to seal a bill of exceptions, may well be reviewed in this 
court upon a writ of error.—ib.... see eee reece eens oe 


COURT, TERRITORIAL 

1. Dubitatur—whether a territorial court, created by the lo- 
cal legislavure of a territory, can be viewed in any other 
light than the courts of a foreign country. — Womack, 

rr, V8. Donrman......-dppise tas eetnneasedece 

COURT, UNITED STATES 4 

1. The constitutional courts of the United States, are not 
viewed as foreign tribunals.—They are domestic tribu- 
nals, whose proceedings al! other courts of the country, 
are bound to respect, and teceive—when exemplified un- 
der the seal of the courts; and such seal is presumed to 
be known, and establishes itself, in the same manner as 
each court within a State, is presumed to know, and re- 
cognise, the seal of any other court within the same 
State— Womacl, adm’t, vs. Dearman......... : 

2. No distinction can be made, as to the manner-of proving 
the proceedings of the courts of the United States, estab- 
lished in a Sorrhocs, and those of the courts of the same 
character, established within the limits of a State.—ib. 
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3. Dubitatur—wincetirer a territorial court, created by the lo- 
cal legislature of a territory, can be viewed in any other 
light than the courts of a foreigu country.—ib........ 


COVENANT. 
1. To excuse the performance of an express covenant, it 
must be shewn either that it is prohibited by law, or that 
its performance has become impossible by the intervention 
of causes which human ageney could not prevent :--—- 
Morrow vs. Campbell.......0.0008- errr ervere eT T 
2. And where one express!y covenanted to re turn a deed by 
a certain day, or pay a sum of money,—and alleged that 
he casually lost the deed before the day came about for 
its return: It was held that as the loss of the deed was 
not shewn to have been occasioned by any cause, which 
care and prudence could not have prevented, he could 
not be relieved from the performance of the alternative of 
the Covenant.— ih... ...cscccccsesoccccscosccvccces 
3. But as a party is incompetent to be a witness-in his own 
case, as to a material fact, he therefore cannot be allowed 
as a witness to give testimony, furnishing an excuse for 


s 


not returning a paper which he had covenanted himself 


to return on a certain day, or in case of failure to paya 
sum of money.—ib........... Soaks 6trkn oan 


4. Where covenanis are mutual and dependent, plaintiff 


must aver performance before he can be entitled to reco- 
ver: and so, also,—- Greene vs. Linton et al..s.ceecee 
5. Where a contract is «bso/ute, that the plaintiff is to serve 
twelve months, and the service of the whole time is a 
condition to be performed before he can be entitled to 
compensation, he cannot recover on the contract, unless 
he aver and prove performance on his part; and the sick- 
ness of -plaintiff a part of the time, is 10 suflicient apolo- 
cy for an imperfect performance.---ib.......e cece eee 
6. Where an action is brought by a party on mutual cove- 
nants, and there has been a pariial performance only by 
plaintiff, and the defence does not go to the whole con- 
sideration, the defendant may reduce the damages, by 
shewing what he has sustained by the failure of the plain- 
tiff, and is not compet!ed to resort to a cross-action: but 
GBs vnc iceeccecs cn (ts oeKn ss sesnewes geceanee has 
7 Where plaintiff covenanted to serve defendant, twelve 
months, as master in a smith’s shop, pers was to receive 
one fourth of the nett preceeds of the shop, during that 
time, for his salary,--and his declaration stated that he 
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was prevented by sickness from discharging his duty un- 
der the contract, for the space of four months, and claim- 
ed the ene fourth of the nett proceeds whici accrued du- 
. ring the eight months,—the declaration, on demurrer, 
WD UE RED s oo c ces cccesccacccccceensée 


CRIMES AND MISDEMEANORS. 
1. Words written at length, are not only more certain, but 
less liable to alteration, than figures ; and therefore, when 
the year and day of the month are inserted in any part 
of an indictment, they are more properly inserted in 
words written at length, than in Arabic characters,---but 

a contrary practice will not vitiate an indictment.— T’he 
Mate V8. Taiford «02 ssa sccvedccsccrscccessccese 
2. It is a well established rule in criminal pleading, that 
where a general term is used ina statute creating an of- 
fence, in connection with words more precise and definite, 
the indictment must charge the offence in the particular 
words used in the statute; and therefore,—ib........- 

3. Where the language of the statute was—“Any person 
who shal! presume to keep a tippling house, or sell rum, 

' brandy, whiskey, taffia, or other spirituous liquors, &c. 
shall be liable,” &c.;—and the indictment charged the 
defendant with retailing spirituous liquors without a li- 
cense,—it was held, that the indictment was deficient in 

_ not defining the offence with sufficient precision.—ib... 
4, By the third section of tue act of eighteen hundred and 
thirty-three, (Aik. Dig. 122,) personal service of a writ of 
scire facias, issued on a recognizance against bail, ina 
criminal case,—is required, to enable the State to recover 
against the defendant——Hayter vs. the State of Ala- 
BONE. 00 cccs ccecccescccccsececsecasveccceuenste 
5. Though, it appears, that previous to the statute, a return 
of “not found,” on an original and alias scire facias, was 
equivalent to personal service of the writ.---ib......... 
6. It is good cause of challenge toa juror, that he has 
formed and expressed an opinion of the innocence or 
guilt of a prisoner, from conversations held with jurors, 
who had been previously charged with the trial of the 
risoner.---Ned, a slave, vs. the State. ...sceececceees 

7. The Circuit, is prohibited from referring to the Supreme, 
court, any question of law arising in a criminal case, ex- 
cept it shall be nove! and difficult,---Therefore, no matter 
ean be brought to the view of the Supreme,¢ourt it: such 

a ease, by bil! of exceptions ;---ib. 1... cee cece eee e wees 
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8. Nor can the decision of the Circuit court be reviewed on 

any point dehors the record.---ib. 6. eee cess cess veces 187 
9. But the Supreme court will not be particular as to the 

form of reference of matters for revision, if it clearly ap- 

pear from the record, that a reference was intended.~ib. 187 
10. It seems, that a bill of exe: »ptions was unknown to the 

common law, and that the right exists in civil cases, only 

by virtue of the statute.—iB.-....... 2 ih ciety clove tice 
11. Whether the decision of the Circuit court on a chal- 

lenge, may not be placed on the re a without a bill of 

exceptions--- Quere.---ib........ coceccessesevcoesccce SRT 
12. The discharge of a jury, for no better cause than that 

the jury were not agreed, is irregular, and unwarranted 

by + he Saitek aR ie Lee Tee 
13. Secus, where the jury have been dischs reed, in conse- 

quence of the expiration of the term of the court.-ib.... 188 
14. It seems, that the provision of the declaration of rights, 

which provides that no person shall, for the same of flence, 

be twice put in jeopardy of life or limb, is a very ancient 

maxim of the common law, but "hata never, in England, 

been decided to extend further than to cases of acc juittal 


and conviction.---ib.......seeee0- POPE SE 
15. Whether the provisions of the declaration of rights ex- 
tends to slaves--- Quere.--ib.. 0.2 ceeees TT a 


16. Where, by a reversal of judgment, the prisoner can be 
placed in the same position which he occupied when the 
error was committed---7¢ seems, it might be considered 
that his life was never in danger, and that he might be 
subjected to a new trial :--aliter, where he cannot be 

aced in such position.---ib........ (tienen banneen: Gee 

17. The unwarrantable discharge of a jury, after ‘the evi- 
dence is closed, in a capital case, is ——e to an ac- 
po covsescscecee 1B 

18. The magistrate issuing the warrant ina \ eriminal prose- 
cution, on an oath not reduced to writing, is a competent 
witness, in an action of malicious prose eution against 
the prosecutor, to prove that such au oath was administer- 
ed, and what it contained.— Spears vs. Cross.....+.+.+ A&T7 

19. It is not essential to the validity of a criminal prosecu- 
tion, that the oath of the prosecutor should be reduced to 
writing, although the practice of committing the same to 
writing is the most approved.—ib........eeeeeseceee 437 

20. An admission, by a defendant, in a criminal case, is strong 
evidence of ouilt— but it is not conclusive. He may 
shew that it originated in mistake, or explain it by cir- 
cumstances.— The Staic vs. Welch.csseescececevess 46S 
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21. A confession, unless it be an adinission , by plea, is merel 
| y 


evidence to be determined by a jury. 
22. A bet ‘isa vager, and the betting is complete, when the 


offer to bet is accepted. ‘The placing of money, or its re- 


presentative, on the gaming tuble, is such an offer; andif 


No objection be made by the player or owner of the table 
or bank, it is an acc ptance of the oile tr, and the offence 
against the statute is complete, although from any cause 
whatever, the game shou!d never be played out, and the 
stake be neither lost or Won.—id.... 2... cece cece wees 
23. The same strictness is not required in this country, and 
at this day, in indictments at common _law, as in those 
founded on statutes ; per where the words of a statute 
are descriptive of the nature of the oe flene e—it is necessa- 
ty to specify the offence in the particular words of such 
statute.—- The Niate vs. S! 
24. But where a statute does not employ any terms, descrip- 
tive of the offence 
an offence —known to thie common !aw,—there, the mode 
of framing the indict iment , Will be paseo of with regard 
to the common law rule.—ib....evccceccecccecccees 
23. In the case of an indictment at common law, every fact 
and circumstance, not a necessary ingredient, may be re- 
jected as surplusage; and need not be prov ed at the trial. 


eee eeeereer eee severe eee ee ee 


ed) Wille cece eeecreoeveceoeseee 


26. A defendant indicted for an assault and battery, with in- 
tent to commit murder, may be convicted of a simple as- 
sault and battery, though there be no count in the indict- 
ment to that effect. Greater offences embrace the lesser 
of a Kindred character.— ib... c..ccceccccesccccces 

27. The objection toa rvenire, that it contains the initials on- 
ly of the christian names of seve ral of the grand jurors, 
is no cause for arnesting the judemen "ee re OF 

28. Itis no valid cbjection to a writ e of venire facias, that 
the day on which it issued was not endorsed on it, if it 
appear, that it was issued and received more than thirty 
days before the sitting of the court.—ib....eseeeeeees 

29. It is no valid objection toavenire facias, that it was di- 
rected “'T'o the sheriff of Talladega county,”—the ope- 
ration of the act of December, ei¢h . en hundred and thir- 


ty-six, requiring al! process to be directed “'T’o any she- 
riff of the State of Alabama,” is limited to process issued 
in the course of a suit or action, and does net extend to 
the writ, under which the slietilt ccm a crand or pe- 
tit jury for the term of the court.—id.....eee eee denne 
30. It is no valid objection toa bill of indictment, that it was 


; but merely dec!ares the punishment of 





Rircia i aslo as 463 


A95 


495 


A495 


A95 














INDEX. 593 


endorsed by Alexander R. Hutchinson, instead of Hutch- 
eson, as foreman of the grand jury, though it appear by 
the record, that Alexander R. Hutcheson was appointed 
foreman by the court. If necessary, the court will intend 
the two names to indicate the same person.—ib....... 495 


CROP. 
1. The jndge of the County court is authorised, by statute, 


to grant an order for the sale of the crop, in such manner 
as may seem reasonable, and the interests of the estate 
may require.—Legatees of Horn vs. Grayson......++ 270 





DAMAGES. 
1. Where no damages are laid in a particular count of the 


declaration, —the court will intend the general averment 
of damages at the close of the common counts to apply to 
it— Adamrs vs. Mc Millan, ex’or, &c..... (jubeecseenn: Oe 
2. 'The proper measure of damages in an action by the en- 
dorsee of a promissory note against the endorser, the ma- 
ker having failed to pay, is, the sum of money, with in- 
terest, which constituted the consideration of the assign- 
ment.—Hutchins vs. McCann....-+++00+ ererreryT 
3. If damages are sought to be recovered on a demand ari- 
sing out of the State, and the rate of those damages is 
fixed by legislation ;—the statute would be the best evi- 
dence, and “would sufficiently prove the extent to which 
they are to be admeasured.——_Craw =~ vs, the Ez’ ors of 
Simonton. .....+++0 cane ; ticendéeeneunen ane 
4. Where a defendant offers no excuse ‘for a delay of pay- 
ment of a judgment, the plaintiff is entitled to recover in- 
terest on the judgment, as damages ; and where the value 
of money is declared by law, that value must be the mea- 
sure of damages.—-ib.........+0+8. ocqseecseceoses 
Where an action is brought by a party on mutual cove- 
nants, and there has been a partial performance only by 
plaintiff, and the defence does not go to the whole con- 
sideration, the defendant may reduce the damages, by 
shewing what he has sustained by the failure of the 
plaintiff, and is not compelled to resort to a cross-action, 
— Greene vs. Linton et al.......++-. nsengeesheene./ me 
6. In trespass quare clausum fregit, it is competent for the 
jury to acquit one defendant, and find the other guilty, 
and assess damages against him.— Blackburn vs. Baker 
AHOhinccccccsecs sere ocr cececeseeseeesons coccces SO4 
7. In case e of a demurrer to evidence, it seems to be the most 
correct practice, on account of i its despatch, to direct the 
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jury to assess the damages, at the time the demurrer is ta- 
ken---to be imposed, in the event the demurrer is over- 
ruled. Anew jury may, however, be impanneled, to as- 
sess the damages,---and either mode is legal.--- Young vs. 
Poster... wvcccccces shbbeCadesemoegens sekdans oe 
8. All testimony, in trials at common law, must be delivered 
orally, in presence of the jury, who are to try a cause, or 
assess damages, except where the statute provides for the 
admissibility of depositions :---Therefore, the evidence 
spread on the record, in a case in which a demurrer is 
offered to evidence, can not be allowed to go to a second 
jury, impannelled to assess damages, after the demurrer 





to evidence is overruled---ib...... sidbetbikwnaee — 


DECLARATION. 

1. Where in the description of a bond in the plaintiff’s state- 
ment of his cause of action, there being no attempt to set 
it out in hec verba, the words “value received” were in- 
serted, which were not contained in the bond as produced 
--the averment was held to be unnecessary, and did not 
vitiate the declaration.--- Adm’r of James vs. Scott.... ++ 


DECLARATION OF RIGHTS.-—-(See Constitutional Law.) 


DEEDS, ACKNOWLEDGMENT OF 

1. The certificate of a judicial officer or clerk of a court, of 
ithe acknowledgment or proof of deeds, need not be under 
seal ; and the hand-writing of the judge or clerk taking 
the acknowledgment, may be proved in open court by any 
witness acquainted with it.---Powers vs. Bryant's adm’r. 


DEFENCE. ; 

1. Where a party has contested a suit in the court below, he 
cannot be permitted to reverse a judgment obtained, be- 
cause the record does not set out the particular defence 
which he insisted on when the cause was tried.---Cope- 
wood vs. Taylor's adMT.... 0. cece cc eeeccceeeseees 


DEMURRER. . 

1, A demurrer to a plea in abatement admits the plea to be 
on file, and can only contest its legal sufficiency; and 
semble does not reach the endorsement on the plea re- 
quired by the twelfth rule, regulating the practice in the 
Circuit and County courts.---Powers vs. Bryant’s adm’r. 

2. The act of the legislature, which declares, that all de- 
muzrrers shall have the effect of general demurrers, was 
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not intended to apply to demurrers to dilatory pleas.--- 
Causey ws. Cleveland et al.si..cccccccccsccccesscsese GHB 


DEMURRERS TO EVIDENCE. 

1. It is now well settled, that a court will not compel a join- 
der in demurrer to evidence, unless the demurrant will 
admit on the record, the truth of all the facts ofiered in 
evidence; and also every conclusion which the facts 
fairly conduce to prove.--- Young vs. Foster......++++ 420 

2. In case of a demurrer to ev idence, it seems to be the most 
correct practice, on account of its de espatch, to direct the 
jury to assess the damages, at the time the demurrer is 
taken---to be imposed, in the event the demurrer is over- 
ruled. A new jury may, however, be empanyeled, to as- 
sess the damages,-—and either mode is legal.--ib....++- 420 

3. All testimony, in trials at common law, must be delivered 
orally, in presence of the jury, who are to try a cause, or 
assess damages, except where the statute provides for the 
admissibility of depositions :---Therefore, the evidence 
spread on the record, in a case in which a demurrer is of- 
fered to evidence, can not be allowed to go to a second ju- 
ry, impanneled to assess damages, after the demurrer to 
evidence is overruled.---ib..........005 acon encehnk Ga 

4. Where a party, by a demurrer to evidence, takes from the 
jury their legitimate business, the court will incline 
against him in cases where the tendency of the proof is 
doubtful.--- Dc Gehee vs. Greer... cscs cccccccccceees DOE 


DESCRIPTION. 
1. Where in the description of a bond in the plaintiff’s state- 
ment of his cause of action; there being no attempt to set 
it out in hee verba, the words “ value received” were in- 
serted, which were not contained in the bond as produc- 
ed—the averment was held to be unnecessary, and did not 
vitiate the declaration.—dm’r of James vs Scott....+. 30 


DETINUE. 
1.;In an action of detinue, for the recovery of as!ave, bought 
‘by plaintiff at a constable’s sale, but which was afterwards 
sold by the defendant in the execution, to the defendant 
in detinue—evidence of general notori ty, that the slave 
had been purchased at the constable’s sale by the plain- 
tiff, when offered to raise a presumption of a knowledge 
of plaintiff's claim to the slave, on the part of defendant 
in detinue, is not admissib!e.—Sveel vs Worthington... 266 
2. But in such an action, the bill of sale of the slave, execu- 
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ted by the constable to the purchaser, is admissible, as 
conducing to prove a title in the plaintiff, and as evidence 
to prove the factum of the sale ; and it is not necessary 
to the introduction of such evidence, as it should be made 
to appear, that a judgment and execution had been ob- 
tained against the defendant in the execution, whose pro- 


perty was sold.—ib........ caeecccceces ceecccccces 200 


DISCONTINUANCE. 

1. The statute of this State, which authorises a discontinu- 
ance, in a case of defendants sued jointly, and who are 
not served with the writ, does not require that the decla- 
ration shall make a literal disclosure of the cause of ac- 
tion. It may be shewn by the indorsement on the writ, 
or the proof given at the trial, and it is quite enough if 
the cause of action appear from the writ,to be such as the 
statute designates, and the declaration be such, as to ad- 
mit it in evidence.— Gillaspie, et al. vs Wesson....... 


DOWER. 

1. Under the operation of the statute of uses, a jointure made 
expressly in lieu of dower, barred the widow of her dow- 
er; but a devise or bequest will not, unless expressly or 
impliedly so declared in the will; and in such case, the 
widow is entitled to her election—Ez’rs of Green vs. 
GIB. ccc cccccccccccc ccc cccscccsccccecececcs 

2. Where no ) provision is made for the widow by the will of 
the husband, she may claim dower without any express 
dissent from the will: anda petition for dower to the Cir- 
cuit or County court, is a sufficient dissent on the part of 
the widow, from the will; and is equivalent to an aban- 
donment of her claim under it.—tb.........-.e.eee 

3. The evil intended to be remedied by the statute, (Aik. 
Dig. 132,) was the delay to which a demandant in dower 
was subjected, at common law, and not the inadequacy 
of the common law remedy; and as the rights of all the 
parties interested, were seduously guarded by the com- 
mon law—so, therefore—in all cases of petition for dow- 
er, under the statute, it is necessary in the peti- 
tion, or by suggestion to the court, for the demand- 
ant to state, who are the heirs and tenants of the 
freehold, and to avoid delay, she may give them notice to 
appear and contest her claim ; and the petition should set 
forth with reasonable precision all the facts on which the 
claim rests; and, semble, that if after notice, the heirs 
_and terre-tenants do not appear, the fact should be spread 
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upon the record, before tne court willbe sufficiently au- 
thorised to grant the prayer of the petition. a ee 
4. Notice to the executor, that he may contest the claim of 
demandant, and public notice in the gazette, if demandant 
be herself executrix,or administratrix, or there be no te- 
nant in possession, or the person claiming the fee be not 
in reach of process, are also necessary parts of the pro- 
ceeding, but semb/e the executor is not constituted a de- 
fendant to protect the rights of those who claim an in- 
terest in the freehold, nor can those interested be conclud- 
ed by his aetion, or by his failure to act.—ib.......... 
5. The executor?may shew cause against the: claim of the 
demandant to the personal estate of the deceased, by mak- 
ing known that the estate is not finally settled, or that 
there are outstanding debts, or by shewing any ‘claim he 
might have under the will, or that the land is a term and 
not a freehold ; but for’any other purpose, he has no right 
to contest the claim of the widow, and will be considered 
a mere volunteer: nevertheless, where he has been cited 
by process of the court, to appear and contest the claim of 
the widow, he can not be amerced in costs.—ib........ 
6. Aclaim of dower, can not rest upon the payment made, 
illegally, by the p ersonal re presentative, of -instalments 
due on ‘lands. —Lewis, etx vs. Moorman........e08. 
7. The act of 1816, endowing widows in lands purchased 
of the United States, on which partial payments only 
were made, at the time of the husband’s death, and after- 
wards completed by the personal representative,—has be- 
come obsolete.—ib......0eeeeecceee rere rT TTT 
8. And an equity, under this statute, can not be extended to 
a claim of:dower, in lands;purchased of the State of Ala- 
a Sorrrrrrrrrrrs bydensaqu stapetabeseamed 
9. Where the purchase money of lands, bought of the State, 
has been paid by the;vendee, before his death,—the wi- 
dow is dowable, though the title be not perfected at that 
ee eee err er Terre Perey errr Tt > 


DUELLING. 

1. The General Assembly is invested with plenary power 
over the subject matter of duelling, extending to disquali- 
fication from office, or from the exercise of any avocation, 
profession, franchise or function, of a public nature, and 
any oath may be required as a qualification for office, im- 
posing on the conscience, any obligation to do, or com- 
mit any act, which can be performed, or omitted, by any 
citizen, 1 relation to any matter connected arith the 
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suppression of the practice of duelling.—Jn the matter 
OFF. Le. Der aeynec.cccccencessevccsecs vensgessece Oe 
2. But the retrospective part of the duelling oath, imposed 
by the act passed January seventh, e ighteen hundred and 
twenty-six, called the duelling act, which requires a state 
of innocence not possessed by all, imposes a disqualifiea- 
tion upon the guilty. Disqualification from office, or 
' from the pursuit of a lawful avocation, is therefore a pun- 
ED. oor evcccccsccscsecccceveswéccceses B94 
3. The duelling act prescribes a mode of ascertaining and 
punishing guilt, unwarranted by the constitution, and in 
contravention of the declaration of rights.---ib......... 294 
4. The duelling act, imposes a penalty, which cannot 
be remitted, and inflicts a eae bey ond the reach 
of Executive c! lemency.—id...ceccccccesesccsecces 290 
5. Therefore,—as the several parts of the oath, required to 
be taken by counsellors and attorneys, cannot be disjoined ; 
and as the oath is in part illegal, it cannot be imposed.— 
Oh. ceeccccveccsc chp asessecesdicenessgexboases oe -» 295 
6. No authority, to require the oath against duelling, tobe 
taken by attorneys and counsellors at law, prescribed by 
the act of eighteen hundred and twenty-six, can be de- 
rived from the grant of power contained in the third see- 
tion of the sixth article of the constitution; nor did the 
legislature derive its authority to pass the act from that 
GOUNBCO.—$4B oo b's Rageccccvccccccccceeebecceces ose 295 
¥. But the power to pass general penal laws, to prevent 
the evil practice of duelling, must have been included in 
the high powers conferred ‘on the legislature, by its crea- 
tion with legislative powers: a special grant of power 
was therefore NUGALOTY.--2D.. wes evevccccevccecesceee 298 
8, All that was intended by the section of the constitution, 
was to authorise the legislature to make the oflence of du- 
elling, a disqualication from oflice. If, however, more 
was intended, and a further grant of power was made, to 
penal laws to suppress s duelling, it was not an un- 
jimited grant of ‘power, but must be held subject to the 
same restrictions that the general grant of legislative 
POWER. 19)47-0D i... rece evo cr vccesegesccceccccscceses SOO 
9. The act of eighteen hundred and twenty-six, is a high- 
ly penal law, and must receive a strict construction, and 
the authority to pass it, be clearly and fairly derivable 
fromthe constitution :——id.. 1... cc. cece eee eee ene e 296 
10..it requires an applicant, to practice law, to give evidence 
st himself, and ofiends against the tenth section of the 
bilfof rights, and the first principles of natural justice—ib. 296 
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11. The right to practice law is a valuable right, as deserv- 
ing of protection as property,—and the duelling act is con- 
trary to the spirit, plain intent and meaning of the tenth 
Section of the Bill of Rights. Sot” EE ie 

12. The duelling act, so far as it prescribes an expurgatory 
oath, as a condition to the practice of law, is contrary to 
the scope and design of a free government, and imposes a 
test oath upon the applicant. pills. << sickn aie pkemeenee 

13. It also requires him to swear, that he has not, since the 
year eighteen hundred and twenty-six, or since he has 
been a resident of the State, done certain acts, and that 
he will abstain from so acting in future, which acts con- 
Stitute no crime or offence known to our law.---ib...... 296 

14. The essence ofa test oath is a prohibition to entertain cer- 
tain religious or political opinions, which do not expose 
to punishment, but merely exclude from office ; .and their 
enormity consists in this: that there is nothing in the 
opinions themselves required to be abjured, which unfits 
the person holding them, from filling the offices or digni- 
ties of State, but merely that such is the exaction of law ; ; 
and there is no more propriety in exacting the duelling 
oath from an attorney, than from a physician or planter. 

15. The oath prescribed by the constitution, to be taken by 
public officers, by necessary implication, excludes the 
imposition of any other oath, as a qualification to office 
under the State government.---ib... 1... eeeeceeeeeee QF 

16. The third and fourth sections of the sixth article of 
the constitution, gives power to the Legislature, to ex- 
clude from oflice, persons guilty of certain offences,—but 
the commission of these offences cannot be ascertained 
by the oath of the accused.---ib. 11... 0 cece eeeecceces 297 

17. So much of the sixteenth section of the act on the subject 
of duelling, as requires the oath therein prescribed, to be 
taken by attorneys and counsellors at law, is contrary to 
the constitution, and therefore void.—ib......2+++++0+ 297 

18. The oath prescribed, by the act of eighteen hundred 
and twenty-six, does not require the party taking it to 
make a disclosure of facts,—but merely te disavow his 
guilt of having given, accepted or carried a challenge to 
fight, &c. which is not a crime known to the laws.—ib. 298 

19. The act of eighteen hundred and twenty-six is defensi- 
ble upon princi iples of the purest morality, and the sound- 
est policy, and is within the range of legislative compe- 

CN aE os ona 060s 00ce0ccecnseceets 6b<ebes cee ae 

20. The terms on which attorneys shall be admitted, and the 
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causes for which they shall be disbarred, are matters of 
legislative regulation, and consequently the act so far as 
it relates to attorneys and counsellors, is not repugnant to 
the COMstitUtion.—-ib.. 6.0 ceccescccececccececccces 


ERROR, AND WRIT OF 
1. An appeal, or writ of error lies only upon a judgment or 
final sentence of a court, and therefore, where the judg- 
ment of a justice of the peace is not decisive of a plain- 
tiff’s case, an appeal will not lie to the Circuit gcourt.— 
Wyatt, et al. vs. Judge, et dl.cccccccccccececcceces 
2. If an objection to the jurisdiction be not taken in the Cir- 
cuit court, on an appeal from a magistrate, yet the Su- 
preme court will do what the court below should have 
done, nor does a wrong reason given by the Circuit court 
for its judgment in such a case of appeal, necessarily au- 
thorise the reversal of the judgment by the Supreme 
court.—ib...... cece ere ccesccescocccccccceceeeces 
3. A want of jurisdiction of the subject matter,'is not aided 
by a plea to the merits, and is available in the appellate 
court : and the consent of parties, whether express or im- 
plied, can not give jurisdiction.—ib... 6... e cece cence 
4. The final decision of the Cireuit court upon the petition 
for a mandamus, to compel a judge of the County court 
to seal a bill of exceptions, may well be reviewed in this 
court upon a writ of error.—Htheridge vs. Hall....... 
5, An error committed by a court, can not place a party, 
prejudiced by it, in a situation less favorable to the at- 
tainment of speedy justice, than if there had been no in- 
terruption in the regular progress of the cause.—Evans 


vs. Mott, et al......- cocccvcce cece rer ccccceesccces 
6. And a party wiil not be allowed toiproit by an error, 
occasioned by his own motion.—ib... 0.2... eee econ 


7. Therefore, where a case in the County court, was on the 
appearance docket, and the writ was, on motion, errone- 
ously quashed, and the error was corrected by the Circuit 
court,---the case, when returned to the County court, was 
properly placed, on the trial docket.--ib.. 6... 6... eee ee 

8. Where the court, in charging a jury, expresses an erro- 
neous opinion on an abstract question of law, not neces- 
sary to be decided in the case, and not prejudicial to a 
party—such expression of erroneous opinion, isno ground 
for a reversal of the judgment,——the judgment rendered 
being in strict conformity to the law arising from the 
facts of the case.---Hutchins vs; MeCenn............. 

9. This court will not look into the transcripts of cases, ap- 
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pended to a writ of error, taken upon the judgment of a 

court, on the award of arbitrators,—-it not appearing from 

the agreement of submission, that the particular cases 

were referred to the award of the arbitrators.---Lamar, et 

OnE: TRea, is 6060s i cdstnnesicnveeecened Gee 
10. The Circuit, is prohibited from referring to the Supreme, 

court, any question of law arising in a criminal case, ex- 

cept it shall be novel and difficult,---Therefore, no matter 

can be brought to the view of the Supreme court ti sueh 

a case, by bill of exceptions---Ned, a slave, vs. the State. 387 
11. Nor can the decision of the Circuit court be reviewed on 

any point dehors the record.—--ib.... 2... cece eee eeeee 187 
12, But the Supreme court will not be particular as to the 

form of reference of matters for revision, if it clearly ap- 

pear from the record, that a reference was intended.—ib. 187 
13. It seems, that a bill of exceptions was unknown to the 

common law, and that the right exists in civil cases, only 

by virtue of the statute.—ib.........cccececcccccces 18% 
14, Whether the decision of the Circuit court on a ehal- 

lenge, may not be placed on the record, without a bill of 

exceptions-—- Quere.---ib....... inane esr rey S 
15. A writ of error will not lie to reverse a deeree in chance- 

ry for costs only ; though if the decree be opened for in- 

vestigation on other points, it may be reformed also in the 

matter of costs.— Randolph vs. Rosser....+++++e+0++ 249 
16. Where evidence is given applicable to one count of @ 

declaration, though not applicable to another, a refusal to 

instruct the jury, as in case of non-suit,is no error---Mad- 

den Vs. Blythe... .ccscccccsccccccsccccsceccevcsce BOO 


ESTATE. 

1. Appraisers of the property of a decedent, are to reture 
their appraiseinent to the County court, on oath ; and al- 
though the record does not disclose the fact that it was 
sworn to, yet on error, such will be presumed to be the 
case.— Legatees of Horn vs, Grayson... cccsseeees 210 

2. The judge of the County court is authorised, by statute, 
to grant an order for the sale of the crop, in such manner 
as may seem reasonable, and the interests of the estate 
May requile.—-ib.....sceccesecccccccccceceesseret OO 


EVIDENCE. 
1. A party having the custody of a paper,jmay, upon first 
proving its existence by a disinterested witness, give tes- 
timony to the court of its loss, that secondary evidence of 
its contents may be let in tothe jury.---ib.......see000+ Al 
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2. But as a party is incompetent to be a witness in his own 
case, as to a material fact, he therefore cannot be allowed 
as a witness to give testimony, furnishing an excuse for 
not returning a paper which he had covenanted himself 
to return on a certain day, or in case of failure to paya 

. sum of money. 

3. Parol evidence is admissible to prove the lines as well as 
the part of the land occupied by a defendant, and a plat 
of the land may be used by the witness either to refresh 
his memory---or as a szemorandum if made by himself--- 
or to make his testimony more intelligible to the jury.--- 
Cundiff vs. OFMs..ccccvecccccccceccecceueccceees 

4. A surveyor may not only prove his survey, but give pa- 
rol evidence explanatory Of it.—72b.....eeeet ttt eveees 

5. It is the duty of the court below, on motion, to reject e- 
vidence offered, which is not material to the issue. But 
if the court be asked to reject evidence for a cause to 
which the evidence is not obnoxious, the court may con- 
clude that all other objections to it are waived--Morrison 

CE UL VS Wight.....cccceceecceeeeercnercesesees 

6. A bill in chancery is not evidence, in another suit, to 
prove any fact contained init; or evidence for any pur- 
pose, except to prove that such a bill was filed.--Adams 
Vs Me Millan, ex'or, §C.... 0.02 ccecccccccccccssene 

7. What might be the effect of a bill in chancery, regularly 
sworn to, if ofiered to prove the facts therein contained— 
in another suit, between the same parties--- Quere.---ib. . 

8. Semble ut, facts amounting to a justification, are more 
properly given in evidence under a special plea, than un- 
der the general issue,---et semble ut etiam.---Russell vs. 
BE ocecks cs sionnsntvnacedsncencetnsesaceeee? 

‘9. Where not guilty is the plea pleaded, and the evidence 
of these facts thus amounting to a justification, if present- 
ed under the proper plea, is suffered to go to the jury 
without objection, it may well be considered by them, in 
‘mitigation of damages.—-ib.. 0.1 cece eee c cece eens sees 

10. The principle, that an answer to a bill can only be 
overthrown, by two witnesses, or by one witness and cor- 
roborating circumstances, does not apply to the ease of 
the proof by one witness, of the execution of a writtenin- 
strument, which contradicts the answer.— J'homason vs. 
ns 440 dicta cndeedeesacedesetnecenensake 

11.-Therefore, where M assigned to T', a judgment he held 

ainst S, and afterwards, in answering a bill in chance- 
ry, denied that he had made such an assignment-—the 
proof of the assignment by the subscribing witness, is suf- 
firiom* to countervail the denial of the answer.---ib.....+ 
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12. The averment of an affirmative fact, by a party plead- 
ing, renders it necessary for him to support it by evi- 
dence,—unless the law presumes its existence.— The 
BTS. TARO. cco cececcscevssieicteae 

13. Where evidence is given, applicable to one count of a 
declaration, though not applicable to another, a refusal to 
instruct the jury, as in case of a non-suit, is no error.— 
Madden vs. Blythe........... osdentedd gee 

14. Where the facts, proved by the plaintiff on the trial of 
a case, are admitted, and the correctness of the charge of 
the court, the facts being admitted, is not contraver ted, -= 
the defendant can not be allowed afterwards to allege, 
that the charge of the court determined the facts, and by 
that means withheld them from the consideration of the 
jury.—ib......... Coevewecmene : sased se¥e wo dnas 

15. In an action of detinue, for the recovery ofa slave, bought 
by plaintiff at a constable’s sale, but which was afterwards 
sold by the defendant in the execution, to the defendani 
in detinue—evidence of general notoriety, that the slave 
had been purchased at the constable’s sale by the plain- 
tiff, when offered to raise a presumption of a knowledge 
of plaintiff” s claim to the slave, on the part of defendant 
in detinue, is not admissible.—S/eel vs Worthington... 

16. But in such an action, the bill of sale of the slave, execu- 
ted by the constable to the purchaser, is admissible, as 
conducing to prove a title in the plaintiff, and as evidence 
to prove the factwm of the sale ; and it is not necessary 
to the introduction of such evidence, that it should be made 
to appear, that a judgment and execution had been ob- 
tained against the defendant in the execution, whose pro- 
perty was Sold.—ib....+.seeeeee cree eee eeTeT TS 

17. The magistrate issuing the warrant in a criminal prose- 
cution, on an oath not reduced to w riting, is a competent 
witness, in an action of malicious prosecution against 
the prosecutor, to prove that such an oath was adininister- 
ed, and what it contained.— Spears vs. Cross.....e++ 

18. It is not essential to the validity of a criminal prosecu- 
tion, that the oath of the prosecutor should be reduced to 
writing, although the practice of committing the same to 
writing is the most approved.—ib.......ceeeeeeeeees 

19. If when a case is closed, there is not sufficient relevant 
evidence adduced to support the action, the whole may 
be rejected :—but before the close of the evidence, it is 
not the province of the court to reject any evidence offer- 
ed, if the same be legal.—ib....ceeeeeeeeeseccesoees 

20. Generally, a defendant in trover, will not be permitted 
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to give in evidence the answer, made by him, to a de- 

mand of the plaintiff, of the chattel, the subject ‘of suit.— 

St. John, surv. vs. O Connell, surv..... cece ccccceeee 466 
21. Such evidence, though it might be legal in itself, would 

not be generally admissible, upon the rule, that a party 

may not give in evidence, in his own favor, his own de- 

Es cb Keedvndcreecdandsncadawonses ..» 466 
22. Though it would seem, this rule would have exceptions: 

as, where, in trover—upon a demand by an agent, the 

party insists upon the production of the agent's authority, 

and declines a delivery, because the authority is not 

shewn;--there, such refusal! would not amount to a conver 

sion: and evidence of the excuse for the non-compliance 

with the demand, though coming from the defendant, 

would be admissible. See us,--if the defendant asserted 

a title to the chattel.---ib.. 0... 66. cee eee ee eee eee -- 466 
23. In such case, by informing the court of the nature and 

purport of the defendant’s reply, if proper testimony, it 

will be allowed by the court.---ib......... iioeane --» 466 
24. Records of proceedings in courts of judicature, are on- 

ly admissible as evidence between parties and privies, and 

the principle which excludes judgments inter alios, ex- 

cludes also executions, and their returns upon them.---ib. 466 


EXCEPTIONS, BILL OF 
t.. Where the County court refuses to sign a bill of excep- 
tions, the Circuit eourt has jurisdiction to award a man- 
damus.---Hihridge vs. Hall..... 0.060000 008: wheowy 7 
2. Because a judge is, by law, constituted an arbiter of the 
facts stated in a bill of exceptions,-—-he is not therefore 
privileged to reject one which properly presents the case. ib. 47 
3. The specific mode of correcting the refusal of a court to 
sign a bill of exceptions, pointed out in the statute of 
eighteen hundred and twenty-six, (Dig. 254, s. 5,) is not 
conclusive of a party’s righis, in a case where a judge of 
the County court holds up the bill of exceptions tender- 
ed him for approval, until after the ceenente of the 
court, on the promise to seal it.—ib......0..... Terre f 
4. The final decision of the Circuit court upon the petition 
for a mandamus, to compel a judge of the County court to 
seal a bill of exceptions, m may well be reviewed in this 
court upon a writ of error.—ib...... + semnieesie coooe 47 
5. The Circuit is prohibited from referring to the Supreme, 
court, any question of law arising in a criminal case, ex- 
cept it shall be novel and diflicult, ,—Therefore, no matter 
can be brought to the view of the Supreme court in such 
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a case, ed, aslave vs The State. 187 
6. Nor can the decision of the Circuit court be reviewed on 

any point dehors the record.—ib....+ssseeeeeeeesees 187 
7. But the Supreme court will not be particular as to the 

form of reference of matters for revision, if it clearly. ap- 

pear from the record, that a reference was intended.—-ib.. 187 
8. It seems, that a bill of exceptions was unknown to the 

common law, and that the right exists in civil cases, on- 

ly by virtue of the statute.—ib....0.eccccceceecceeee LBZ 
9. Where the record does not shew that an exeeption was ta- 

ken to a decision below—the objection will be consider- 

ed as waived.—Lezatees of Horn vs Grayson........ 270 
10. The Supreme court hasno jurisdiction of a case brought 

up by writ of error, for reversing an order of the C ircuit 

court, exercising Chancery jurisdiction, dissolving an in- 

junction,——and the proper mode of bringing up “such a 

case, is by appeal trom the order of dissolution.---2us- 

OO GOR PUM a co cbcnnctvesednncesesncetese OO 
11. The statute of January, eighteen hundred and thirty- 

six, is an enabling statute, and gives a remedy which was 

not before provide .d,—-and a party desirous of availing 

himself of it, must pursue the directions of the statute.--- 

A556 45d passdanceennatondncadsd (ctavesceheens MO 





EXECUTORS AND ADMINISTRATORS. 

1. A want of profert ad curiam of the letters of administra- 
tion, is not available, after verdict, to a defendant seck- 
ing to reverse a judgment obtained by an administrator : 
and the same principle must — a case where an ad- 
ministrator is made a party after the abatement of a suit 
by the death of the plaintiff.--Copewood vs. Taylor's 
GT + onde cceensnwnes dasessdeesessccsencokmnen Ue 

2. An averment in a declaration, that a vendor has power 
to sell, as executor, is sufficient, without an allegation 
that the title of vendor's testator is good.—-Adams vs. Mc- 
BE, CE once tien isvigneincks kee venctastn wns 

3. Where an executor or administrator seeks a settlement of 
his accounts, the law requires, that the vouchers shall be 
presented to the judge of the County court, who shall 
hear, examine, and state them, and report them for al- 
lowance. 'The judge then must cause notice, for at least 
forty days, previous to further action on the accounts, to 
the end that all persons interested, may examine, and, if 
necessary, prepare to contest them.---Legatees of Horn 
VS. GTAYSON.« + ose cece eee teen eee nent eeeeeecees 270 

4, And in such case, the record must show, that the requi- 
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sitions of the statute have been complied with : unless 
dispensed with by the appearance of parties.---2b....... 
5. Where accounts have been audited, examiued and stated 
as the law requires, and allowed after due notice,--the 
settlement is binding on all persons interested, and there 
is no authority for re-examination.----2b.. 6. e eee eens 


‘6. Where the record does not. shew that an excoption was 


taken toa decision below---the objection will be consider- 





270 


EMRE i a as gs gcaysaicee 6) 6, au dt rag ana ws Aaa ee 270 


EXEMPLIFICATION. 

1. An exemplification of a foreign judgment is sufficiently 
authenticated to authorise its admission in evidence, if 
the presiding magistrate of the court certify that it is in 
due form of jaw. The form of the attestation of the 
clerk is immaterial.---Craw/ford vs. The ex’ers of Simon- 
COM a cccevcccrcccccseccvccccescccrsesccesscceses 

2. The constitutional couits of the United States, are not 
viewed as foreign tribuna!s.—Thev are domestic tribu- 
nals, whose proceedings ail other courts of the country, 
are bound to res pect, and receive—when exemplified un- 
der the seal of tle courts; and such seal is presumed to 
be known, and establishes itseli, in the same manner as 
each court wit!in a State, is presumed to know, and re- 
cognise, the seal of any other court within the same 
State. Wom ack, adm’r, Vs. Dearinan....ecceceeees 

3. No distinction can be made, as to the manner of proving 
the proceedings of the courts of the United States, estab- 
lished in a territory, and those of the courts of the same 
character, established within the limits of a State—id. 

4. Dubitatur—whether a territorial court, created by the lo- 
cal legislature of a territory, can be v iewed i in any other 
light than the courts of a fo reion country.—ib....eee- 


FRAUDS, STATUTE OF 
1. Under the statute of 1811, (Aik. Dig. 283, s. 137,) every 
writing which is the foundation of an action, is evidence 
of the debt or duty for wiich it was given, and the writ- 
ing is also prima facie evidence of consideration until 
that fact is disputed by the pleadings, or contradicted by 
proof.—-Click vs, McAfee.....ccccccovsscccccccvccs 
2. Therefore, no consideration, in such action, need be a- 
verred in the declaration, or proved on the trial of the 
ee PEPE LETITTIR TERETE LTT 
3. A promise to be binding, under the statute of frauds, 
must not only be in writing, but likeevery other promise, 
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must be sustained by a consideration. The statute of 
1811 does not in en Sane with this principle,---the only ef: 
fect of it, is to make the writing evidence of the conside- 
ration, until pn conside ration be put in issue by the 
pleadings, or contradicted by proof... .ib..e.scseccccces 
4. Where one executes his note in writing, promising there- 
by to pay a sum of money, for that amount due the 
payee by & T, the language employed clearly indicates 
that the credit of the drawer was substituted for that of R 
T, and that a demand ¢against the latter to that amount 
was extinguished---which consideration relieves the pro- 
mise from the influence of the statute of frauds.---ib.... 62 
5. A writing, whatever its particular form, will be a sufficient 
memorandum or note in writing, as required by the sta- 
tute of frauds,—provided it coutains the essential terms 
of the contract, ex cpressed with such certainty, that they 
may be understood from the instrument itself, or from 
some other writing to which it refers,—without recourse, 
to parol proof: and be signed by the party to be charged. 
Adame ve. AM’ Millan, | e2) of 006 scicvecsescsacsvece TF 
6. An auctioneer is the agent cf the purchaser, of either 
lands or goods, at auction, to sign a contract for him, as 
the Inghest bidder : and his writing the name of the pur- 
chaser on the memorandum of sale, lmimediately on re- 
ceiving the bid, and knocking down the hammer,—is a 
sufficient signing of the contract, within the statute of 
frauds.—-ib. +... -se esse cess ee secede cess sees enenes 73 
7. If the memorandum of the sales of lands, be in fact, sign- 
ed by the purchaser, or by his agent, the auctioneer, in 
any part of it,- -it will be a sufficient signing within the 
statute of frauds: But where the memorandum of such 
Sales, is not signed by the auctioneer, or his clerk, or by 
the vendor‘or veudee,—it ean have no influence to take 
a case without the statute of frauds—ib.........e00. 7% 
8. The amount of the purchase money, is an important part 
of every contract, for the sale of lands ; aud should be 
disclosed in ev ery writing, which is relied on to take a 
case without the influence of the statute of frauds.—ib.. 73 
9. Therefore, a letter written by the purchaser, subsequent 
to a sale of lands by auction, and addressed to the ven- 
dor, will not take the cascjout of the statute of frauds ;-— 
the letter only containing a statement of the contract, for : 
the purchase of the lands, but exhibiting no particular of 
the price to have been given ; nor referring to any other 
writing which did S0.---ib.....cccceeeeeeeeeceeecees UF 
10. Nor would the reference, in the letter, to certain notes, 
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tendered by the vendee to the vendor in payment of the 
land,—which notes were not before the court,---alter the 

EG oi.5i5 tes Sadpacdddsidebnovinieetts 73 
11. The imperfect memorandum of the sale, by an auction- 

eer, of real estate, and a letter addressed by the vendee to 

the vendor, can not beso united and considered together, 

as to take such sale out of the prohibition of the statute 

of frauds,—there being no direct reference in the one, to 

the other, so as, in eflect, to render them one, without the 
aid of parol proof.--ib. ere ccccccnrescccccceceeeeees 


















GAMING. 

1. The endorsement of a note or bond, is a contract within 
the meaning of the statute against gaming.— Roberts vs. 
Tergfet, 6. Gh. ccccccceveccccccvccsesccccccssctee SOL 

2. And being within the statute, is void as between the ori- 
ginal SD Mince? Sinctnecsatesce cseasecoess SBR 

3. What might be the legal consequencejof. the endorsement 
of a note in such case, in respect to an innocent holder, 
without notice. . Quere.. eBrocccccccccescccesecvess SEL 

4. It may well admit of doubt, whether, independent of all 
statutory regulations, money won at play may not be re- 
COE Ne Ein a o's iwecesccccncccescgecesecess SB 

5. And in all cases of contracts arising out of gaming, be- 
tween the original parties, the courts will interfere, where 
the money has not been actually paid—ib............ 251 

' 6. In an indictment for playing at cards, under the statute, 

- it is sufficient if the indictment allege, that defendant 
played at cards at a store-house for retailing spirituous 
liquors,—without an averment, that he play: ed at cards, or 
that he played a game with any person.---Coggins vs. 

The State.......++- Gidensenseerceevcedecincesse, OOO 
7. A bet isa wager, and the betting is complete, when the 
offer to bet is accepted. The placing of money, or its re- 
presentative, on the gaming table, is such an offer; andif 
no objection be made by the player or owner of the table 
or bank, it is an acceptance of the offer, and the offence 
against the statute is complete, although from any cause 
whatever, the game should never be played out, and the 
stake be neither lost or won.—T'he State vs. Welch.... 463 




































4 inFANCY. (See Pleading.) 


INDICTMENT. 
1. Words written at length, are not only more certain, but 
less liable to alteration, than figures ; and therefore, when 
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the year and day of the month are inserted in any: part 


of an indictment, they are more properly inserted in. 


words written at length, than in Arabic characters,---but 
a contrary practice will not vitiate an indictment.— The 
Bate V8. Haiferd oo. tec. cccccsecccscsssersesades 

It is a well established rule in criminal pleading, that 
where a general term is used ina statute creating an of- 
fence, in connection with words more precise and definite, 
the indictment must charge the offence in the particular 
words used in the statute; and therefore,—ib......... 
Where the language of the statute was——“Any person 
wh) shall presume to keep a tippling house, or sell rum, 
brandy, whiskey, taffia, or other spiri/uous liquors, &c. 
shall be liable,” &c.;-—-and the indictment charged the 
defendant with retailing spirifuous liquors without.a li- 
cense,— it was he!d, that the indictment was deficient in 
not defining the offence with sufficient precision.—ib... 

A plea in abatement to an indictment, that it was not 
found by the requisite number of grand jurors, because 
J M, one of them, was not at the time of the jinding of 
the indictment, a freeho!der or househo!der of the coun- 
ty, is insufficient, and therefore bad on demurrer.--- The 
State Vs. Ligon... ..sccsscsescvcvessevevsesiesesess 

But where issue is taken on such defective plea, the de- 
fect will not be inquired into.---ib.. 66. cece eee eeees 


. In an indictinent for playing at cards, under the statute, 


it is sufficient if the indictment allege, that defendant 
played at cards at a store-house for retailing spirituous 
liquors,—withont an averment,that he played a game at 
cards, or that he played a game with any person.--- 
Coggins vs. The State.....ccccccccccsivccevcccecs 
The same strictness is not required in this country, and 
at this day, in indictments at common law, as in those 
founded on statutes; and where the words of a statute 
are descriptive of the nature of the offence—it is necessa- 
ry to specify the offence in the particular words of such 
statute.— The State vs. Sledman..eccccesccscceceee 
But where a statute does not employ any terms, descrip- 
tive of the offence ; but merely dec!ares the punishment of 
an offence—known to the common !aw,—there, the mode 
of framing the indictment, will be judged of with regard 
to the common law rule.—id.... eee cece eee eeeeeee 
In the case of an indictment at common law, every fact 
and circumstance, not a necessary ingredient, may be re- 
jected as surplusage; and need not be proved at the trial. 
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10. A defendant indicted for an assault and battery, with in- 
tent to commit murder, may be convicted of a simple as- 
sault and battery, though there be no count in the indict- 
ment to that effect. Greater offences embrace the lesser 
of a kindred character.—ib.........cccceeeeees coos 495 

11. It is no valid objection.to a bill of indictment, that it was 
endorsed by Alexander R. Hutchinson, instead of Hutch- 
eson, as foreman of the grand jury, though it appear by 
the record, that Alexander R. Hutcheson was appointed 
foreman by the court. If necessary, the court will intend 
the two. names to indicate the same person.—ib....... 496 





INTEREST. 
1. At common law, interest is recoverable upon a judgment. 
Crawford vs, the Ex’ors of Simonton. ..... +++ 0+++ ee 111 


2. If damages are sought to be recovered on a demand ari- 
sing out of the State, and the rate of those damages is 
fixed by legislation ;—the statute vyould be the best evi- 
dence, and would sufficiently prove the extent to which 
they are to be admeasured.—ib............ Bewcicoese: EEL 

3. Where a defendant offers no excuse fora delay of pay- 
ment of a judgment, the plaintiff is entitled to recover in- 
terest on the judgment, as damages ; and where the value 
of money is declared by law, that value must be the mea- 
sure of damages.—-ib..........0-ee000. eeeeesees »- lll 

4. Interest will be allowed as well upon debts contracted a- 
broad, ifthe Jez loci contractus authorises it, asin this 


State.—7b..... eevee eet eseeeeeeeeee eeoseereereeereeee ee lil 
ISSUE. 
1, No judgment will be rendered in this court, on an imma- 
terial issue.--- The State vs. Ligon.........ee08. e+ee 167 


2. Where there are two issues presented to a jury, and the 
finding is, of the issue, for the plaintiff, and an assess- 
ment of damage, &c.---the verdict will not be disturbed. 
FUG WE. Felig..cvccsccccccceescsccccoseccens GH 


JUDGMENT. 
1. Where a judgment provides that the plaintiff shall reco- 
ver certain slaves mentioned in the dezlaration, “ if to be 
had, or their alternative values,” as assessed by the jury— 
the words import no other meaning than to authorise the 
recovery of the slaves, and if either of the slaves can not 
be had, then its value as assessed as aforesaid.—Cope- 
wood vs. Taylor's adm’r......eeceeeees Terrrrc Te 
wood vs. Taylor's adm’r........ cna cake ee noomall 
2. Where a justice of the peace entered a judgment against 
a plaintiff, who failed to appear and prosecute his claim, 
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in the words following, to-wit : ‘Judgment vs. plaintiff, 
by default for costs,” ‘and signed by the magistrate,---it 
was held, that the judgement was not void for want of 
form, but that it was to be understood as a judgment of 
non-suit against plaintiff, for not appearing to prosecute 
his suit.--- Wyatt, et al. vs Judge, et Alecccecccceccces 
3. Where the merits of a case are not* considered by a jus- 
tice of the peace, the justice may immediately issue fresh 
process, and proceed to final judgment.---ib.....eeeeeee 
4. An appeal, or writ of error lies only upon a judgment or 
final sentence of a court, and therefore, where the judg- 
ment of a justice of the peace is not decisive oba plain- 
tiff’s case, an appeal will not lie to the Circuit court.—7b. 
5. If an objection to the jurisdiction be not taken in the Cir- 
cuit court, on an appeal from a magistrate, yet the Su- 
preme court will do what the court below should have 
done, nor does a wrong reason given by the Circuit court 
for its judgment in such a case of appeal, necessarily au- 
thorise the reversal of the judgment by the Supreme 
court.——tb......+..-: TeTTTe CT Tee Tee eT TT TT 
6. A judgment is conclusive upon all pre-existing matters 
of defence: and when such judgment is made the foun- 
dation of a new action, it is not allowable to interpose any 
plea, which might have been pleaded to the first action. 
Crawford vs The ex'ors Of Simonton..+..secceccees 
7. So, it was held, that, in an action upon a judgment of 
North- Carolina, a claim could not be interposed by way 
of set-off, which appeared to have existed four years pre- 
vious to the original cause of action sued on, and nearly 
nine years previous to the rendition of the judgment.---2b. 
8. The judgment of a sister state, when made the subject of 
a suit here, is entitled to the same credit as a judgment of 
the courts of Alabama. .ib....... +_enee Terre Ty YT 
9, The matters determined by the record, can not be con- 
troverted by plea, nor is the judgment liable to be attack- 
ed from within.. 
10. Though matters extrinsic may be shewn, as by plead- 
ing, per fraudem,—satisiaction, or want of jurisdiction, 





11. The non-existence of a judgment, the subject of an ac- 
tion, or a variance in its statement in the declaration, 
must be taken advantage of, under the plea of nad tiel re- 


12, A replication to such plea shouldaver, that there is such 


13. Where a defendant consents to submit an issue upon the 
nlea of nz ticl record toa iurv, he can not afterwards 
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in the court rendering the judgment.—ib.........+.+. 110 


EE me emery rr 


a record; and conclude, prout patet per recordam...tb. 111 
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be allowed to object, that he has been deprived of a trial 
according to the forms of law.. «1b.....e.seeeeeeeeeee LIL 
14. An exemplification of a foreign judgment is sufficiently 
authenticated to authorise its admission in ev idence, if 
the presiding magis rate of the court certify that it is in 
due form of iaw. ‘The form of the attestation of the clerk 
is ih aed eds CA wale bok celewbarene ie 
15. At common law, interest is recoverable upon a judg- 
BOMBED, once sec ccedcccccccecscccccesccccceuce- SE] 
16. Where a defendant offers no excuse for a de! lay of pay- 
ment of a judgment, the p:aintiff is entitled to recover in- 
terest on the judzment, as damages ; and where the value 
of money is declared by law, that v a!ue must be the mea- 
sure Of damages.---ib.... cece cccceceeeeeeeeceeeeee LILI 


JUDGMENT AT LAW. 

1. Equity will not interfere after a judgment at law, unless 
the party can impeach the justice of the judgment, by 
facts; or on grounds of which he could have availed 
himself, and was prevented from doing, by fraud or acci- 
dent ; or the act of the opposite party, unmixed with 
fault or neglect on his part.—F'rench vs. Garner, et al. 

2. And in al! such cases, the fraud or accident becomes a 
material matter of allegation and proof, and the jurisdic- 
tion of the court can only arise from such circumstances, 
and must be set forth with certainty and precision: and 
also that the accident or fraud is unmixed with any neg- 
ligence on the part of the individual, who sceks relicf.— 

3. The rules for allowing parties to come into equity, after 
trials at common law, are of great strictness and inflexi- 
bility ; and therefore, where relief was sought against a 
judgment at law. on account of sickness on ‘the part of a 
defendant, and his witness; but the name of the witness 
was not disclosed, and the precise facts he could estab- 
lish ; and it was not stated that the other facts necessary 
to be proved could have been established, if the witness 
had been present; or that complainant could not have 
applied for a new trial] at law, aud no excuse was shewn 
for not doing so—The bill was not supported.—ib...... B49 

4. Where a portion of a judgment, enjoined in equity, will 
remain due after off-setting complainant’s demand, the in- 

- Junction will only extend to the sum covered by the off- 
setyand the plaintiff at law, will be permitted to proceed 
with his execution, for the remainder, and his costs of 
NS co wre cov he 040406 66n7 Ve aeniess 6¢ha dene 
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JURISDICTION. 

1. If an objection to the jurisdiction be not taken in the Cir- 
cuit court. on an apy eal froma m agistra ute, yet the Su- 
preme court, will do what the court below should have 
done, nor does a wrong reason given by the Cireuit court 
for its judgment in such a case of appeal, necessarily au- 
thorise the reversal ef the judgment by the Supremecourt. 
Wyatt, et al. vs. Fudge; et alicsssccrcesccvessacers 

2. A waut of jurisdiction of the subject mi atter is not aided 
by a plea to the merits, and is available in the appellate 
court: and the cousent i of parties, wlicther express or im- 
plied, can not give jurisdiction.—2b.........cceeecees 

3. The Supreme ccurt has no jurisdiction ofa case brought 
up by writ of error, for reversing an order of the Cirenit 
court, exercising chancery jurisdiction, dissolving an in- 
junction, and the proper mode of bringing upsuch a case, 
is by appeal from iia order of.dissolution. ---Aussel, et al, 
eh” ere errr rr Terr TT rT TT 

A. The statute of January, 1&86, is an enabling statute, and 
gives a remedy wich was not before provided,--and a 
party desirous © favailing himself of it, must pursue the 
directions of the statute.---ib........ sna dh habe eda 

5. Where a verdict is rendered for less than fifty dollars, an 
affidavit 1s not necessary to authorise the rendition of 
judgment.— Tippin vs. Petly..ccccesteccet ttt eceee 


JUROR. 
1. It is good cause of challenge toa juror, that he has 
formed and expressed an opinion of the innocence or 
guilt of a prisoner, from conversatiens held with jurors, 
who had been pre viously charg d with the trial of the 
prisoner.---Ned, a slave, vs. the Slaté.ccesceeeccevene 
2. The discharge of a jury, for no better cause than that 
the jury were not agreed, is irregular, and unwarranted 
by: law.--0D.. 0c cescccccccccevevcsccvecsccsvceces 
3. Secus, where the jury have been discharged, in conse- 
quence of the expiration of the term of the court.—ib.... 
4. The unwarrantab!e discharge of a jury, after the evi- 
dence is closed, in a capital case, is equivalent to an ac- 
Guiittal.— 2b. 2... ccccccccccesccccccccsccsccccesece 


JURORS, GRAND 
1. A plea in abatement to an indictment, that it was notfound 
by the requisite number of grand jurors, because J M, 
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indictment, a frecholder or householder of the county, is 
insufficient, and therefore bad on demurrer.— T he State 
WB. LATON.. 0c ccccccccccccccccccccsescceseces 

2. The law does not presume, that the grand jurors, return- 
ed by the sheriff, as by law required, are qualtfied to 

- Serve :-—-to-wit, that they are all freeholders or househol- 
Ph cnstadéncasetsachseceisdadernsessewndbe 
3. Nor is the list of grand j jurors, returned by the sheriff, evi- 
dence, that such grand jurors are qualified, according to 
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4. The objection toa venire, that it contains the initials on- 
ly of the christian names of several of the grand jurors, 
is no cause for arresting the judgment.—ib...-....06- 

5. It is no valid objection to a bill of indictment, that it 
was endorsed by Alexander R. Hutchinson, instead of 
Hutcheson, as foreman of the grand jury, though it ap- 
pear by the record, that Alexander R. Hutcheson, was 
appointed foreman by the court. If necessary, the court 
will intend the twonames toindicate the same person.. «7b. 


JUSTICE OF THE PEACE. 
1. Where a justice of the peace entered a judgment against 
a plaintiff, who failed to appear, and proseeute his claim, 
in the words following, to-wit : “ Judgment vs- plaintiff, 
by default for costs,” and signed by the magistrate, —it 
was held, that the judgment was not void for want of 
form, but ‘that it wasto be understood as a judgment of 
non-suit against a plaintiff, for not appearing to prose- 
cute his suit.— Wyatt, et al. vs. Judge, et Al.ccecesees 
2. Where the merits of a case are not considered by a jus- 
tice of the peace, the justice may immediately issue fresh 
process, and proceed to final judgment..--ib.. ss. eeeeees 
3. An appeal, or writ of error, lies only upon a judgment or 
final sentence of a court, and therefore, where the jndg- 
ment of a justice of the peace is not decisive of a plain- 
tiff’s case, an appeal will not lie to the Circuit court---7d. 
4. If an objection to the jurisdiction be not taken in the Cir- 
cuit court, on an appeal from a magistrate, yet the Su- 
preme court will do what the court below should have 
done, nor does a wrong reason given by the Circuit court 
for its judgment in such a case of appeal, necessarily au- 
thorise the reversal of the judgment by the Supreme court. 
5. The magistrate issuing the warrant in a criminal prose- 
cution, on an oath not reduced to writing, is a competent 
witness, ii an action of malicious prosecution against 
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the prosecutor, to prove that such an oath was admminister- 
ed, and what it contained.— Spears vs. Cross......4+. 
6. An objection, that the afiidavit on which an attachment 
issues, has not been verified, and subscribed; or that the 
justice, before whom the same ptrports to have been 
made, was not such in fact,-—-must be presented by plea 
in abatement.— Lowry vs. Brewe. ihethesee Renal 
7. The form ofa writ of attachment, prescribed by the sta- 
tute, does not recognise the seal of the justice issuing the 
same, and the seal placed immediately after the signature 
of the justice, is a sufficient comp!iance with the law.—ib. 


LAND 
1. The act of Congress, granting pre-emption rights to set- 
tlers on the public lands, ap proved twenty ‘ninth } May, 
eighteen hundred and thirty, declares that all assign- 
ments and transfers of the right of pre-emption under it, 
given prior tothe issuance of patents, shall be null and 
void :—therefore, an agreement made by a grantee previ- 
ous to procuring his patent, to convey a part of the lands 
acquired by such pateut to a co-settler, being void, cannot 
be received as evidence against the ps atentee, in an action 
to try titles brought by the patentee against such co-set- 
tler, to recover the part of lands am occupied by 
him.— Cundiff vs. Orms..... (tp nedennenonen ahead 
2. But if the agreement had been ‘posterior in date to the 
supplementary act of eighteen hundred and thirty-two, 
which repealed the inhibition of the right to make trans- 
fers and assignments, the case might be different.—id.. . 
3. Parol evidence is admissible to prove the lines as well as 
the part of the land occupied by a defendant, and a plat 
of the land may be used by the witness either to refresh 
his memory---or as a memorandum if made by himself--- 
or to make his testimony more intelligible to the jury.— 
Te d.nccindddcccttedsacecensvave i errrererr rrr 
4. An auctioneer is the agent of the purchaser, of either 
lands or goods, at auction, to sign a contract for him, as 
the highest bidder : and his w riting the name of the pur- 
chaser on the memorandum of sal le, immediately on re- 
ceiving the bid, and knocking down the hammer,—is a 
sufficient signing of the contract, within the statute of 
frauds.--Adams | vs. Mf’: Millan, COTO 0riavnteneguabs 
5. If the memorandum of the sales of lands, be in fact, sign- 
ed by the purchaser, or by his agent, the auctioneer, in 
any part of it,- -it will be a sufficient signing within the 
statute of frauds: But where the memorandum of such 
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sales, is not signed by the auctioneer, or his clerk, or by 
the vendor or vendee,—it can have no influence to take 
a case without the statute of frauds.—ib............. 
7. The amount of the purchase money, is an important part 
of every contract, for the sale of lands; and should be 
disclosed in every writing, which is relied on to take a 
case without the influence of ihe statute of frauds.---id.. 
7. Therefore, a letter written by the purchaser, subsequent 
to a sale of lands by auction, and addressed to the ven- 
dor, will not-take the case out of the statute of frauds ;--- 
the jetter only containing a statement of the contract, for 
the purchase of the Jands, but exhibiting no particular of 
the price to have been given ; nor referring to any other 
write which Gid 90.—éb.... 0... .cccccceccccvcccnces 
8. Nor would the reference, in the letter, to certain notes, 
tendered by the vendee to the vendor in payment of the 
land,—which notes were not before the court,---alter the 
POUR HAD 6 0 ccc rebeccccscccsccecerecceseceece 
9. The imperfect memorandum of the sa'e, by an auction- 
eer, of real estate, and a Jetter addressed by the vendee to 
the vendor, can not eso united and considered together, 
as to take such sale o :t of the prohibition of the statute 
of frauds,—there being no direct reference in the one, to 
the other, so as, in effect, to render them one, without the 
aid of parol proof.---ib.......++..- cegeeeeosersesons 
10. A vendor of lands, upon a breach of contract on the part 
of the vendee, is entitied to recover such damages as he 
has sustained by the vio'ation of the contract of sale ; and 
the difference between the price at which the land is first 
bid off, and the price for which it sold, at a subsequent 
and second sale, affords a good criterion of damages.—ib. 
11. Such difference of price wou'd not, in such case, be 
binding on the jury, but wou!d be proper testimony to be 
received as a medium of coming to a correct conclusion 
as to the amount of damages to be sustained.—7b....... 
12. To authorise such a rule, however, the second sale 
should appear to have been conducted with fairness, and 
that no means were resorted to, to impair the value of 
the estate, in public estimation.—ib......ee cece eeees 
13. But where a declaration does not aver as part of the 
contract of sale, a condition, that the lands shall be re- 
sold in case of a failure on the part of the vendee, to com- 
ply with the terms of sa'e, but simply alleges the differ- 
ence between the two sales, and as a consequence, of a 
breach of contract, the liability of defendant to pay the 
amount of that difference, and is framed onthe supposition, 
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that the difference between the two sales is recoverable as 
on a contract, and not as unliquidated damages,—it was 
held to be bad on demurrer, But if objected to after ver- 
dict, might be considered as amended, by striking out all 
that relates to the re-sale, and the alleged liability of de- 
defendant, to avoid the objection.—ib..... eee eseeuees 
14. Where the declaration states one of the conditions of a 
contract of sale to have been, that the purchaser was to 
execute his notes for the purchase money, with approved 
securities, and the plea‘alleges “that the securities offer- 
ed by defendant were good and sufficient to secure the 
purchase money of said lands”—it was held bad on de- 
murrer. The plea should also have averred, “that 
there was no reasonable cause for rejecting them.”~-7b, 
15. An averment in a declaration, that a vendor has power 
to sell, as executor, is sufficient, without an allegation 
that the title of vendor's testator is go0d.—-ib..... eee. ee 
16. The land system of the United States, was designed to 
provide, in advance, with mathematical precision, the as- 
certainment of boundaries ; and the second section of the 
act of Congress of 1805, furnishes the rules of construe. 
tion, by which all disputes that may arise about bounda- 
ries, or the contents of any section or sub-division of a 
section of land, mre be ascertained.— Lewen vs. Smith. 
17. When a survey has been made and returned by the sur- 
veyors, it shall be held to be mathematically true, as to 
the lines run and marked, and the corners established, 
and the contents returned...ih.......- eeereevoscoens 
18. Each section, or separate sub-division of a se ction, is in- 
dependent of any other section in the township, and must 
be povermachy its marked and established boundaries. . 2b. 
19. And should they be obliterated or lost, recourse must be 
had to the best evidence that can be obtained, shewing 
their former situation and place...ib......cceeeeeeees 
20. The purchaser of land from the United States, takes by 
metes and bounds, whether the actual quantity exceeds, 
or falls short of the amountestimated bythesurveyor.. «7b. 
21. Wherea navigable stream intervenes inrunning the lines 
of asection, the surveyor stops at that point, and does 
not continue across the river: the fraction thus made is 
complete, and its contents can be ascertained—There- 
fore, where there is a discrepancy between the corners of 
a section, as established by the United States surveyor, 
and the lines as run and marked—the latter does not 
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22. Whether this would be the case, where a navigable 

stream does not cross the lines— Quere—ib..........+ 428 
23. By the actauthorising the sale of lands, granted by Con- 

gress for internal improvement, the State can not enforce 

its claim for the purchase money, against a purchaser, 

for a failure to pay the instalments :—On such failure, 

the lands revert to the State.— Lewis, et ux v. Moorman. 522 
24. Therefore, where lands have been thus purchased, and 

the instalments have not been paid by the vendee, in his 

life-time,—there rests on his personal representative, no 

legal obligation to discharge them, out of the assets of 

TT sas co iciangce eedainmnsihit ccceSccocce BRB 
25. Aclaim of dower, can not rest upon the payment made, 

illegally, by the personal are of instalments 

due on’ such lands,—ib.......... Seti eweaon socccee G22 
26. The act of 1816, endowing w idows in lands purchased 

of the United States, on which partial payments only 

were made, at the time of the husband’s death, and after- 

wards completed by the personal representativ e,—has be- 

come obsolete.—ib......... peksoenteeges ogecccocsces, SR 
27. And an equity, under this statute, can not pe extended to 

a claim of dower, in lands purchased of the State of Ala- 

bama.—ib......ccccseees C0bss0ereresnncsaseconcd Ue 
28. Where the purchase money of lands, bought of the State, 

has been paid by a vendee, before his death »—the wi- 

dow is dowable, though the title be not perfected at that 

CMMs 6860s consetndsane evedwen vosseescneon GEO 


LEGISLATIVE POWERS. (See Constitutional Law.) 


LIMITATION, STATUTE OF 
1. A payment made on a note is equivalent to an admission, 
that at the time of the payment, the debt was due, but 
the party relying on such payment must prove its date ; 
as to permjt that fact to be established by the credit en- 
tered on the note, would be allowing the party relying on 
it, to make evidence for himself.---McGehee vs. Greer. 637 
2. It is awell established rule, that payment of part of a debt, 
removes the bar of the statute of limitations, so as to pre- 
vent the statute from running previous to such payment. 
3.There is no distinction between a discharge, under a sta- 
tute of bankruptcy, and a discharge by reason of the sta- 
tute of limitations, so far as the rules of pleading are in- 
volved.—Ivey vs. Gamble....... ‘a cscesesese OB 
4. A verdict establishes the truth of pleadings—and 80, 
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where defendants are sued jointiy, and where the plea 
and replication are joint,—a ve rdict, on the plea of the 
statute of limitations, in favor of one, and against an- 


other joint defendant, will be supported. —ib.eceeccccee B45 
LOST PAPER. (See L'vidence.) 
MANDAMUS. 


1. The County court, as an inferior tribunal, is subject in all 
its acts, to the direct supervision of the Circuit court, 
which to it is a superior, and appellate tribunal: and 
therefore may compel the County court to perform all the 
acts, by reason of which, stich appellate jurisdiction may 
be rendered effectual.-—-Hitheridge vs. Hall......s..+0 AT 
2. This power may be exercised by mandanims.—ib...... 47 
3. Thus, where the Count y court re fuses to sign a bill of ex- 
ceptions, the Circuit court has jurisdic ‘tion to award a 
ER POE IE RN 
4. The general rule, that a mandamus will not be allowed, 
where the party has another remedy, must be understood 
to refer to some specific remedy, which will place the 
Pasty Wi Sales Gud... .th...ccccccsccrsssesssesescece aE 
5. The final decision of the Circuit court, upon the petition 
for a mandamus, to compel a judge of the C ounty court 
to seal a bill of exceptions, may well be reviewed in this 
court upon a writ of crror.—-ib..csecec eee ececeeceeee AT 


MILLS. 
1. Where the erection of a miil ——. deprive a complain- 
ant of the use of a spring of water, and water of as good 


quality could not be procured by d d Seseadl in its neighbor- 
hood ; or the injury rendered the spring, could not be ob- 
viated, by a reasonable amount of labor,—the exercise of 
the jurisdiction of the court wou!d be complete; as no 
adequate compensation could be made, to the injured 
party, for such a privation; and no one can be allowed 
to use his property in a manuer, so seriously prejudicial 
to his neighbor : but.. Rosser vs. Randolph. ......+++ 238 
2. Where a “complain: int filed his bill, statiz 1¢ the at R was a- 
bout to erect, or had erected a mill, which would affect, 
injuriously, the health of complainant’ s family, and that 
of the neighbors ; and also injure his spring ;—and it ap- 
peared from the testimony that the heaith of the family 
was not iinpaired ; and that by digging aditch two hun- 
dred and fifty yards in length, the spring would be pro- 
tected from the injurious etlects caused by the mill,---- 
chancery declined to interfere.---7b.......0.ccccceeeee 238 
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3. It seems, that the legislative provisions on the subject of 
erecting mills do not affect the common law right of the 
citizen ; and any person may ercct a inillona ‘stream of 
water running through his own land, without the neces- 
sity of an application to the County court. ‘The right is 
exercised, however, at the peril of the proprietor, and the 
erection must not atiect, ens the rights of others. 


. 


NAVIGABLE STREAM. 

1. Where anavigable stream intervenes in running the lines 
of a section, the surveyor stops at that point, and does not 
continue across the river: the fraction thus made is com- 
plete, and its contents ean be ascertained.----Therefore, 
where there is a discrepancy between the corners of a 
section, as established by the United States surveyor, and 
the lines as run and marked---the latter does not yield to 
the former.---Lewen vs. Sintith.cc.ceeeceees os 400085 

2. Whether this would be the case, where a navigable 
stream does not cross the lines. . Quere.. .ib.e +++. cece 


NON-SUIT. 

1. Where a justice of the peace entered a judgment against 
a plaintiff, who failed to appear, and proseeute his claim, 
in the words following, to-wit: “ Judgment vs. plaintiff, 
by default for costs,’ and signed by the magistrate,—it 
was held, that the judgment was not void tor want of 
form, but ‘that it was to be understood as a judgment of 
non-suit against plaintiff, for not appearing to prose- 
cute his suit.— Wyatt, et al. vs. Judge, et al.......0+. 


NOTARY PUBLIC. 

1. A notary public is an officer known to the law merchant, 
aud of consequence to the common law, of which it is a 
part... Kirksey vs. Bates, surv.es.....e- err oceans 

2. Notaries public are authorised, by the common law, to 
provide their own seals.. sid... see ececeeeeeeee eens 

3. The creation of the office of notary public, by statute, 
authorises the officer to act in the form prescribed by the 
common law, as it is impossible for him to use the seal 


required by the legislature: the right to perform notarial 


acts having also been recognised by several reininiviete’ 
Ns dipiinimannaansnnnnes ceecsecees 
4. The requisitions of the seal, prescribed by the act of 1803, 
must be regarded as obsolete, by the omission to declare 
what are the arms of the State...ib....seeeeeeeeeseves 
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NUISANCE, 
1. Although formerly doubted, it has by recent decisions 
become a settled principle, that chancery will sustain a 
bill filed by an individual, to enjoin a nuisance,.. which, 
although it affects him, is also public in its character ;. . 
but as one of the transcendant powers of the court, it will 
be exercised sparingly... Rosser vs. Randolph......... 238 
2. And where the exercise of such a power is desired by a 
party, it must be satisfactorily shewn, that the proposed 
erection will inflict an irreparable injury, incapable of be- 
ing adequately compensated in damages; or which 
threatens, materially, to impair the comfort of the exis- 
tence of those living near it :..a strong and mischievous 
case of pressing necessity.---ib.....eeeeeeeeeeeeceeee ROR 
3. And therefore, where the erection of a mill would deprive 
a complainant of the use of a spring of water, and water 
of as good quality could not be procured by digging in 
its neighborhood ; - or the injury rendered the spring, 
could not be obviated, by a reasonable amount of labor,— 
the exercise of the jurisdiction of the court would be com- 
plete; as no adequate compensation could be made, to 
the injured party, for such a privation; and noone can 
be allowed to use his property in a manner, so seriously 
prejudicial to his neighbor.—ib..........eeeeeeeeeee 239 
4, But, where a complainant filed his bill, stating that R was 
about to erect, or had erected a mill, which would affect, 
injuriously, the health of complainant's f family, and that 
of the neighbors ; and also injure his spring ;—and it ap- 
peared from the testimony, that the health of the f family 
was not impaired, and that b vy digging a ditch two hun- 
dred and fifty yards in length, the spring would be pro- 
tected from the injurious effects caused by the mill,--- 
chancery declined to interfere.---ib.........6+0000024 238 
5. Andchancery will not interfere in this extraordinary man- 
ner, to sustain or enforce even an undoubted right, ca- 
priciously, or pragmatically insisted on.—-ib.......+-++ 238 


OFFICE. 

1. By the declaration of rights, each citizen is entitled to all 
the rights or privileges, ‘which any other citizen can en- 
joy or possess; every citizen has the right to aspire to 
office, or to pursue any lawfu] avocation ; and this gene- 
ral equality is one of the fundamental rights of each citi- 
zen, and the power to destroy this equality must be ex- 
pressly given, or arise by clear implication, or it can have 

no legal existence... In the matter of J. L. Dorsey...» 293 
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2. Wherever no qualiiication is prescribed as a condition for 
Office or station, the door is epen to every citizen, and 
wherever power is given to exclude, it specifies with much 
precision, the cases in which it may be exercised; but 
the legislature are not prevented from prescribing quali- 
fications to be possessed, before any avocation, or busi- 
ness, can be pursued, so long as the qualification can be 
attained by all.—ib........ cece eeec cree cree ecces 

3. If an affirmative grant of power to disqualify a citizen 
from holding office, or pursuing any avocation, is not 
found in the constitution, it can not be said to exist :— 
Such a grant of power must be exercised strictly, in the 
manner prescribed.—ih..6.....0ceeeceeececrcescecs 

4. The general assemb!y is invested with plenary power over 
the subject matter of duelling, extending to disqualifica- 

tion from office, or from th: 


he exercise of any avocation, 
profession, franchise or function, of a public nature, and 
any oath may be required as a qualification for office, im- 
posing on the conscience, any obligation to do, or commit 
any act, which can be performed, or omitted, by any ci- 
tizen, in relationto cny maticr connected with the sup- 
pression of the practice of duclling.ssibicccecceecees 
5. But the retrospective part of the duciling oath, imposed 
by the act passed January 7th, 1826, called the duelling 
act, which requires a state of innocence not possessed by 
all, imposes a disqualification upon the guilty. Disqual- 
ification from office, or from the pursuit of a lawful avoca- 
tion, is, therefore, a punishincit.— id... 6... ee eee eee 
6. The word office, in the constitution, is used in its legal 
and technical sense, and implies a charcejor trust, con- 
ferred by public authority, and for apublic purpose. An 
attorney or counsellor is not an officer, in the meaning 
of the constitution.—ib..... 2... ccesccccccccccvcccs 
7. All that was intended by the section of the constitution, 
was to authorise the legislature to make the offence of 
duelling, a disqualification from oilice, Uf, however, 
more was intended, anda further crant of power was 
made, to pass penal Jaws to suppress duelling, it was not 
an unlimited grant of power, but must be he!d subject to 
the same restrictions that the genera! grant of legislative 
SU MR UMe he secnscesencseseesescigsenesseess 

8: The essence of a test oath is a prohibition to entertain cer- 
tain religious or political opinions, which do not expose 
to punishment, but merely exclude from office, and their 
enormity consists in this, that there is nothing in the o- 
pinions themselves required to be abjured, which unfits 
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the person holding them, from filling the offices or dig- 
nities of State, but mere ly that such is the exaction of 
law ; and there is no more propriety in exacting the du- 
elling oath from an attorney, than from a physician or 
planter.—-ib......... rere cocflvcccccsvegcoecness 
9. The oath prese ribed by the constitution, to be taken by 
public officers, by necessary implication, excludes the im- 
position of any other oath, as a qualification to office un- 
der the State government.—ib........ odncccodvecces 
10. The third and fourth sections of the sixth article of the 
constitution, gives power to the legislature, to exclude 
from oflice, persons guilty of certain offences,—but the 
commission of these offences can not be ascertained by 
the oath of the accused.—ib.......... 12.0-0650 see eens 
11. An attorney, as such, holds no office under the govern- 
ment, but holds a privilege or profession, acquired un- 
der the sancticn of legislative authority.—tb.....-eeee08 
12. The constitution, by prescribing an oath to be taken by 
public officers, does not inhibit the rec julrement of any o- 
ther oath, from persons who may exercise a legislative 
franchise...ib........e0e0: verre r cc ceccsccccece 


OFFICER, PUBLIC 
1. A witness may state that he is a public officer, without 
producing his commission.— Moody vs. Keener...++++ 


PLAINTIFF, CHARACTER OF 

1. Adefendant can not be permitted, after verdict, to object 
to the character in which the plaintiff sues, nor can a 
court in reviving a suit which has abated by the death of 
a party, constitute itself a judge of the facts alleged.— 
Copewood vs. Taylor's adivr.eceeccceccccecccceces 


PLATT. (See Hevidencs .) 


PLEADING. 

1. A verification at the foot of a plea in abatement, stating 
it to have been sworn to and subscribed in open court, 
certified by the clerk, isa sufficient compliance with the 
statute, which requires such pleas to be accompanied with 
an aflidav it— Powers vs. Bryant’s adm r..seceeeeees 

. A plea in abatement of a writ, alleging the residence of 

defendant in another county, need not allege the ground 

of abatement to have been continued up to the time of 
pleading ; and a change of residence of defendant, be- 
tween the time of suit brought, and the time of interpos- 
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ing the defence, can not deprive him of his privilege un- 
der the statute authorising the plea. —Bssecdesccesece 
3. The words “resident citizen,” in such a plea, are as for- 
cible to indicate a fixed home, asthe words “ permanent 
residence,” which are the words employed in the statute, 
and sufficiently accord with the intent and meaning of 
the statute...ib.. errr re eevee steceedes vee 
4. A demurrer to a plea i in abatement admits the plea to be 
on file, and can only contest its legal sufficiency ; and 
semble does not reach the indorsement on the plea re- 
quired by the twelfth rule, regulating the practice in the 
Circuit and County courts.—ib..... eee eeeeeeeeeees 
5. Though an objection might, it seems, be well taken to 
such plea, if it affirmativel ly appears not to have been 
filed within the time prescribed by statute...7b...... oe 
6. 'To support a plea in abatement, w ‘hich alleges that defen- 
dant was, at the time of service of the writ, a resident ci- 
tizen and freehglder in another county, a conveyance of 
a lot of land to defendant, without suppletory proof, is not 
sufficient: Semble, that proof that the grantor in the 
conveyance had title, or that defendant was in actual oc- 
cupancy ofthe land, would sustain the defenece.—ib.... 
7. Where in the description of a bond 1n the plaintiff’s state- 
ment of his cause of action, there being no attempt to set 
it out in hee verba, the words “ value received” were in- 
serted, which were not contained in the bond as produc- 
ed—the averment was held to be unnecessary, and did not 
vitiate the declaration.—Adm’r of James vs Ncott...... 
8. Under the statute of 1811, (Aik. Dig. 283, s. 137,) every 
writing which is the foundation of an action, is evidence 
of the debt or duty for which it was given, and the writ- 
ing is also prima facie evidence of consideration until 
that fact is disputed by the pleadings, or contradicted by 
proof.--Click vs. McAfee....ccccicscccsecccesccece 
9. Therefore, no consideration, in such action, need be a- 
verred in the declaration, or ‘proved on the trial of the 
10. A promise to be binding, under the statute of frauds, 
must not only be in writing , but likeevery other promise, 
must be sustained by a consideration. ‘The statute of 
1811 does not interfere with this principle,---the only ef- 
fect of it, is to make the writing evidence of the conside- 
ration, until such consideration be’ put in issue by the 
pleadings, or contradicted by proof.. .ib..... 6. eeeeee 
11. But where a declaration does not aver as part of the 
coniract of saie, a condition, that the lands shall be re- 
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sold in case of a failure on the part of the vendee, to com- 
ply wita the terms of sale, but simply alleges the differ- 
ence between the two sales, and as a consequence, of a 
breach of contract, the liability of defendant to pay the 
amount of that difference, and is framed onthe supposition, 
that the difference between the two sales is recoverable as 
ona contract, and not as unliquidated damages,—it was 
held to be bad on demurrer. But if objected to after ver- 
dict, might be considered as amended, by striking out all 
that relates to the re-sale, and the alleged liability of de- 
defendant, to avoid the objection.— Adams v. Me Millan, 
NE Gs 66s sn cn cd icncdn kent abe a peek esaa tenon ee 
12. Where no damages are laid in a particular count of the 
declaration,—the court wil! intend the general averment 
of damages at the close of the common couuts to apply to 
13. Where a plea professes to answer the whole of a decla- 
ration, and applies to one count only, it will be adjudg- 
Ol bad om. Gemmrret tbs. 0.4. nssiccecncdwerbacss ceae OO 
14. To subject a vendor to loss, for refusing to approve and 
receive indorsed notes, it must appear Lot only that the 
Notes were good, but that there was no reasonable cause 
to reject them, and therefore—id......cscceccccccece 05 
15. Where the declaration states one cf the conditions of a 
contract of sale to have been, that the purchaser was to 
execute his notes for the purc}ase money, with approved 
securities, and the plea alleges “ that the securities offer- 
ed by defendant were good and sificient to secure the 
purchase money of said |ands”—it was held bad on de- 
murrer. The plea should also have averred, “that 
there was no reasogable cause for rejecting them.”--ib. 75 
16. An averment in a declaration, that a vendor has power 
to sell, as executor, is sufficient, without an allegation 
that the title of vendor’s testator is good.---ib........005 TB 
17. Semble ut, facts amounting to a justification, are more 
properly given in evidence under a special plea, than un- 
der the general issue,---e¢ semble ut etiam.-—-Russell vs. . 
| CROP OCT CPPCC Tee er 
18. Where not guilty is the plea pleaded, and the evidence 
of these facts thus amounting to a justification, if present- 
ed under the proper plea, is sufiered to go to the jury 
without objection, it may well be considered by them, in 
mitigation of damages.---ih... 16... eee ecceeceeceees 106 
19. A plea of set-off should disclose a state of facts, such as 
would entitle the party pleading it to his action, if he 
were plaintiff in the prosecution of a suit,—otherwise, 
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the plea will be bad on demurrer.——-Crawford vs. The 
Esecutors of Simonton.......eceeeeeceeees 
20. Therefore, a piea, of sct-ofl, that plaint.fi’s tstatcr was 
a co-surety with defendant for a third person; that on 
the default of the principa!, defendant executed his own 
note in discharge of the liabi.ity of the sureties; and that 
the plaintiff’s testator executed his writing under seal, a- 
greeing to pay his proportion cither to defendant, or the 
original creditor,—not aileging, that the substituted note 
was paid ;—-he.d to be insufficient, on demurrer.—-b... « 
21. A judgmeut is conc:usive upon all pre-existing matters 
of defence: and when such judgmeut is made the toun- 
dation of a new action, it is not a:iowab'e to interpose any 
plea, which might have been pieaded to the first action. 
WE B04 ban 65064 d00s 000s ceccsecos Ski wene ms Sdicwie 
22. So, it was held, that in an action upon a judgment of 
North Carolina, ac’aim could not be interposed by way 
of set-oft, which appeared to have existed four years pre- 
vious to the origina! cause of action sued on, and nearly 


nine years previous to the rendition of the judgment.—ib. 


23. Tae matters doter.nined by the record, can not be con- 
troverted by plea, nor is the judgment liable to be attack- 
ed from within ..—éb........cccccccccess ‘enbeoaein 

24. Though matters extrinsic may be shewn, as by plead- 
ing; per fraudem,—satistaction, or want of jurisdiction, 
in the court rendering the judgment.—ib........ Stee 

25. The non-existence of a judgment, the subject of an ac- 
tion, or a variance in its statement in the dec!aration, 
must be taken advantage of, under the plea of nui tiel re- 

26. A replication to such plea shouldaver,,that there is such 
a record, and conclude, prout patet per recordam.. «ib. 

27. Where a defendant consents to submit an issue upon the 
plea of nul tiel record toa jury, he can not afterwards 
be allowed to object, that he has been deprived of a trial 
according to the forms of law...ib..... fasedeonewenee 

28. Where plaintiff covenanted to serve defendant, twelve 
months, as master ina smith’s shop, and was to receive 
one-fourth of the nett proceeds of the shop, during that 
time for his sa!ary,—and his dec'aration stated that he 
was prevented by sickness from discharging his duty un- 
der the contract, for the space of four months, and c!aim- 
éd the one fourth of-the nett proceeds which accrued du- 
ring the eight months,—the dec'aration,on demurrer, was 
held defective... Greene vs. Linton, et al..... 2.000005 

29. A plea in abatement toan indictment, that it was not found 


110 


110 


110 


110 


110 


110 


110 
111 


111 


133 














INDEX. 


by the requisite number of grand jurors, because J M, 


one of them, was not, at the lime of the finding of the 
indictment, a freehoider or househo.der of the county, is 
yey and therefore bad on demurrer.— T he State 
“7 OR inedecten bien tees +6ne Ceelee een 
30. But where issue is taken on such defective p!ea, the de- 
fect will not bé inquired into.---ib..... cece eeeeeeees 
31. The averment of an affirmative fact, by a party plead- 
ing, renders it necessary for him to support it by evi- 
dence,—unless the law presumes its existence.—ib... 
32. Facts that excuse a demand and notice, may be proved, 
under a declaration in the usual! form... Kennon vs. Me- 
BR inennsdaxes riinineKete +0 20ee Se eae bus RERE eee 
33. In.a declaration against a bailee for non-delivery of a de- 
posit, averments are only necessary, which serve to shew 
the grounds upon which the accountability of defendant 
arises... Moody vs. Keener......ccecccccccsscccsecs 
34. And where the deposit is alleged to have consisted of 
bank notes, it need not be stated by what bank the notes 
were issued,..a general description, in such cases, being 
sufficient. efi SePeceeseendedceneereenoneneaeee 
35. Nor is it necessary to allege that defendant continued to 
have the deposit in possession,..if it passed from him 
lawfully, or without culpable defau't, it is matter of de- 
fence, which he is bound to shew.. wb. $abegsaneeunee 
36. Nor is au averment necessary, that a reward was ten- 
dered for transportation or safe keeping of the thing depo- 
GOB s Bbc csi cocivecccceesucrecsencesceseseuses 
37. It is too late to raise an objection, that certain counts 
were not properly inserted in a declaration, after plead- 
ing to issne... Madden vs. Blythe.....0eececceeeeees 
38. Where evidence is given app'icable to one count ofa 
deelaration, though not app'icable to another, a refusal to 
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instruct the j jury, as in case of non-suit, is no error.---ib... 258 


39. In an action on the statute, plaintiff, by the statement of 
the cause in his dec'aration, must bring himself within 
the act, by setting forth every circumstance material toa 
proper descrip tion of the offence ; and in such cases debt 
will lie, and is proper, if no specific remedy is provided. 


Blackburn vs. Baker, et al.cc.sccccccccescsesevees 204 


40. A written instrument sued on, is, under the statute, pri- 
ma facie evidence of the debt, or duty it imports, and the 
consideration of such an instrument, can on!y be put in 
issue, by a special plea,---which throws the burden of 
proof on the pleader.--- Young vs. Foster......ceeeees 

41. An objection, that the initial of the first name of a de- 
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fendant is merely s¢ set out, and not his name at length, can 
only be made available by plea in abatement, disclosing 
his true name... € anil y § Co. vs. Moody... ..serevees 
42. A plea which begius in bar, though it may contain mat- 
ter in abatement, and conclude properly, will be consider- 
ed a plea in bar, and final —e be given on it.--- 
Casey vs. Cleveland et al... .ccccseccccccccccccccs 
43. The act of the legislature, “which declares, that all de- 
murrers shall have the » effect of general demurrers, was 
not intended to apply to demurrers to dilatary pleas.—-ib. 
44. The statute of this state, which authorises a discontinu- 
ance, in a case of defen idants sued jointly, and who are 
not served with the w rit, does not require that the deela- 
ration shall make a litera! disclosure of the cause of ac- 
tion. It may be shewn by the indorsement on the writ, 
or the proof given at th e trial, and it is quite enough if 
the cause of action appear from the zit, to be such as the 
statute designales, ind the declaration be such, as to ad- 
mit it in evidence... ¢ sillaspre, et al. vs. Wesson.....++ 
A5. If process, in assumpsit, issue upon a note against the 
maker, a declaration for money had and received, §c. 
will be sustained by the introduction of the note: so, a 
count, in debt, on a promissory note, charging, that de. 
fendant purchased from plaintiff, a horse, at a given price, 
to be paid on a day certain, will be sustained ‘by the pro- 
duction of a note in writing, to that effect...ib......... 
A6. No objection can be taken, in point of law, to a declara- 
tion in trover, against joint traders, for the wrongful con. 
version of notes or other prope ity: and the joint effects 
of the copartnership, are jointly chargeable with the re. 
paration of the injury... S¢. John, surv. vs. O’ Connell, 
47. At common law, a plaintiff in an action on a promisso- 
ry note, was bound to prove the signature of defendant ; 
but our statute of 1811, (Aik. Dig. 283.) renders it unne- 
cessary, unless the defendant shall deny the execution of 
the note, by plea, supported by aflidavit.— Dew, et al. vs. 
SUL SPELT io ese sossedesenecebcesececes 
A8. Wheie the signature to a promissory note is illegible, 
and where no description of the signature is attempte.| in 
the declaration, (and where defendant. does not interpose 
the statutory plea,)..there is no such variance between 
the note and declaration as can operate to defeat the ac- 
tion. Such acase does not differ from one where the sig- 
nature is evidenced by a mark... .ib..... cece cece eens 
49. It seems, however, that an actual variancein the descrip- 
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tion of a name, notwithstanding the statute of 1S11,.. will 


OS FR Re re ae scebhddaciahepbwddedike meee 


50. | Where the signature to a note is not illegible, and is not 
that of defendant, and the declaration, without recitals or 
averments, mis-describes the note ;..it can not authorise 
a recovery against the defendant...CoLuier, C. J. dis- 
Sentiente.]. th... cccercccsccsccsccvcccscccccceee 

51. The introduction of a note declared on, is not sufficient 
to support an issue, form d, on the allegationof a subse- 
quent promise, in a replication to a plea of infancy.— 
Dockery vs. ‘Das jhe PC St ne hSidedsecanecoqninhaee 

52. The introduction into a replication, of a protestation 
against the truth of the plea, cannot have the effect to 
render it necessary for the deiendant to prove that, which 
the replication confesses and avoids.---2b.....¢eeeseee. 

53. Where a defendant pleads infancy, toa plaintiff’s decla- 
ration on a prouinesony note, and ipo wage Ng a subse- 
quent promise ; he adinits the truth of the plea, and proof 
of a subsequent promise or ratification of the contract al- 
leged in the declaration, is nece sary to houkewils atfirma- 
tively,. .notwithstanding the protestation contained in the 
ay ~~manapraghnge Whedon wadenapage haa teacagere 

54. There is no distinction between a discharge, under a 
statute of bankruptcy, and a discharge by reason of the 
statute of limitations, so far as the rules of pleading are 
involved... Ivey vs. Gamrble.....csevceseccccccccces 


POSSESSION. 

1. The actual occupancy of the one half of a quarter see- 
tion of Jand, does net draw to its oc cupant, the possession 
of an adjoining quarter section of unimproved and unoe- 
cupied land, over which hy Sassi xere!} sed acts of owner- 
ship, by cutting logs for his saw-mill, so as to authorise 
him to maintain trespass gvare clausum fregit, against 
one who had also cut logs thereon for his miil, and who 
was-in the occupancy of land as near itas that occupied 
by plaintiff. . Blackburn vs. Baker, ef al.cccescvereoss 

2. It appears, that constructive possession, as contradistin- 
guished fromactual possession, never exists in the absence 
POE o SERS RR SRERREK RK SEER 


PRACTICE. 
1. Questions of practice, upon the maxim, stare decisis, will 

be rarely disturbed by the eourt...S¢t. John, surv. vs. O'- 
Connell, surv. for use, 


S'Criccaseceeecesccsevcvcvcgs 
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PRESUMPTION RIGHTS. 

1. The act of Congress, granting pre-emption rights to set- 
tlers on the pub.ic jauds, approved twenty-ninth May, 
eighteen hundred and thirty, dec!ares that ail assign- 
ments and transfers of the right of preemption under tt, 
given prior tothe issuance of patents, shail be null and 
void :—therefore, an agreement made by a grantee previ- 
ous to procuring his patent, to convey a part of the lands 
acquired by suci patent to a co-settler, being void, cannot 
be received as evidence against the patentee, in an action 
to try titles brought by tne patentee against such co-set- 
tler, to recover the part of lands granted, occupied by 
him.— Cundiff vs. Orms......ccccccccccccccccccees 

2. But if the agreement had been posterior in date to the 
supplementary act of eighteen hundred and thirty-two, 
which repeated the inhibition of the right to make trans- 
fers and assignments, the case might be different.—7... 


PROBATE. 

1. The certificate of a judicial officer or clerk of a court, of 
the acknowledgment or proof of deeds, need not be under 
scal ; aud the hand-writing of the judge or clerk taking 
the acknowledgment, may be proved in open court by any 
witness acquaiated with it.--Powers vs. Bryant’s adm’r. 


PROCESS. 
1. Process, in the hands of the sheriff, becomes inoperative 
by a supersedeas, and all subsequent proceedings under 
such process are void. An act, therefore, done by virtue 
of such superseded process after notice of the supersedeas, 
will constitute the sheriff a trespasser. Aliter, where he 
does not receive notice... Morrison, et ux vs. Wright... 
2. And such notice must be actua!, not constructive—there- 
fore, placing the swpersedeas in the hands of a deputy, 
will not be such notice to the sheriff, as the law requires. 
3. But although the sheriff may justify for an act done by 
virtue of process in his hauds, notwithstanding the same 
has been, without the knowledge of the sheriff, supersed- 
ed, yet no third person, accompanying the sheriff, can be 
protected,..such third person, being a volunteer, acts at 
BBS peril... 8D... cccccccccccccevccccevecsaccenes 
4. The return of a sheriff, by endorsing on the process, that 
service was acknow'edged hy defendant, is sufficient... 
Rowan vs. Wallace, Judge, &C..... 0... eeeeeeee ence 
5. Wliere the sheriff returns a writ, issued against three de- 
fendants, “executed,” the court will intend that it was 
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executed on all the defendants.—Cantley & Co. vs. Moo- 
OYiviccvegescsece conden esd ccckceee ene eee endl 
6. An acknowledgment of the service of a writ, is not such 
service of process, as will bring one into court, or autho- 
rise a judgment by default. But where defendant ap- 
pears, by attorney, and permits judgment to be had, with- 
out interposing a plea, or making any defence, it will not 
afterwards be disturbed... Garner vs. Gantt.......++« 452 
7. The act of 1807, (Aik. Dig. 278.) which provides, that 
the cause of action shall be endorsed on the writ, applies 
only to initiatory proccss, in a cause issued from courts, 
in which clerks are necessary officers, aud does not ex- 
tend to attachments issued by a judicial officer.. - Lowry 
Wi MNBie sc tivsnernas cedenines iach ash hotbed -- 43 
8. Itis no va'id objection to a venire facias, that it was di- 
rected “'T’o the sheriff of Tallade ga county,’—the ope- 
ration of the act of Dec. 1836, requiring a!l process to be 
directed “ To any sheriff of the State of Alabama,” is li- 
mited to process issued in the course of a suit or action, 
and does not extend to the writ, under which the sheriff 
summons a grand or petit jury, for the term ofa court.--- 
The State vs. Stedman........... rveswceveddoennd Ge 


PROFERT. 

1. A want of profert ad curiam of the letters of administra- 
tion, is not available, after verdict, to a defendant seeking 
to reverse a judgment obtained by an administrator ; and 
the same principle must govern a case where an admin- 
istrator is made a party alter the abatement of # suit by 
the death of the plaintiff. . Copewood vs. Taylor's adm’r 33 


RECOGNIZANCE. 
1. Where a judgment on a forfeited recognizance, describes 
the recognizance, so that the particular sum for which 
each recognizor is bound, and the nature of his undertak- 
ing, is shown : and the judgment charges each to the ex- 
tent of his liability, and no turther—there is no error.—- 
Smith, et al. vs. The State....+...+. siiaiegudhbil eal ooo 492 
2. For the successful prosecution ‘of a proceeding by scire 
facias, on a forfeited recognizance, an attorney may 
claim a fee of six dollars, to be taxed in the bill of costs.--- 
Bete vswvsesss cor Jct vewemewonsshoulidoesiosions sie 5\/ 


RE-SALE. 
1. A vendor of lands, upon a breach of contract on the part 
of the vendee, is entitled to recover such damages as he 
has sustained by the violation of the contract of sale ; and 
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the difference between the price at which the land is first 

bid off, and the price for which it sold, at a subsequent 

and second sale, affords a good criterion of damages.— 

Adams vs. McMillan, ex’or, §*6...6+ 002s eeeeceeeees 

, 2. Such difference of price would not, in such case, be 
, binding on the jury, but would be proper testimony to be 
received _as a medium of coming to a correct conclusion 

as to the amount of damages to be sustained. —ib... ass. 

3. To authorise such a rule, however,’ the second’ sale 

should appear to have been conducted with fairness, and 


the estate, in public estimation.—ib..........0. chee 

4. But where a declaration does not aver as part of the con- 
tract of sale, a condition, that the lands shall be re-sold 

in case of a failure on the part of the vendee, to comply 
with the terms of sale, but simply alleges the difference 
between the two sales, and as a consequence, of a breach 

of contract, the liability of defendant to pay the amount 

of that difference, and is framed on the supposition, that 

the difference between the two sales is recoverable as on 
acontract, and not as unliquidated damages,—it was held 

to be bad on demurrer. But if objected to after verdict, 

. might be considered as amended, by striking out all that 
relates to the re-sale, and the alleged liability of defend- 

* ant, toavoid the objection.—ib.. Autienbe oa edeb dense 6 


RESIDENCE. 

1. A plea in abatement of a writ, alleging the residence of 
defendant in another county, need not allege the ground 
of abatement to have been continued up to the time of 
pleading ; and a change of residence of defendant, be- 
tween the time of suit brought, and the time of interpos- 
ing the defence, can not deprive him of his privilege un- 
der the statute authorising the plea—Powers v. Bryant's 

2. The words “resident citizen,” in such a plea, are as for- 

. cible to indicate a fixed home, asthe words “ permanent 
residence,” which are the words employed in the statute, 
and sufficiently accord with the intent ard meaning of 
CIID s 6. civic ceticnscivedncwcibsierscacdess _ 

3. To support a plea in abatement, which alleges that defen- 
dant was, at the time of service of the writ, a resident ci- 
tizen and freeholder in another county, a conveyance of 
a lot of land to defendant, without suppletory proof, is not 
sufficient: Semble, that proof that the grantor in the 

conveyance had title, or that defendant was in actual oc- 

cupancy ofthe land, would sustain the defenece.—ib.... 


that no means were resorted to, to impair the value of 
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SCIRE FACIAS. 
1. By the 3d section of the act of 1833, (Aik. Dig. 122,) per- 
sonal service of a writ of scire facias, issued on a recog- 
nizance.against bail, in a criminal case,..is required, to 
enable the State to recover against the defendant.— Hay- 
606 i 8 TE +. 00.042 4,005 40 0 nee aed ak ee 
2. Though, it appears, that previous to the statute, a re- 
turn of “ not found,” on an original and alias scire facias, 
was equivalent to personal service of the writ...7b...... 156 
3. For the successful prosecution of a proceeding by scire 
facias, on a forfeited recognizance, an attorney may 
claim a fee of six dollars, to be taxed in the bill of costs.-.- 
Sith, et al. vs. The State.......Mrcsccscssccccce Se 


SHERIFF. 
1. Process, in the hands of the sheriff, becomes inoperative 
by a supersedeas, and all subsequent proceedings under 
such process are void. An act, therefore, done by virtue 
of such superseded process after notice of the supersedeas, 
will constitute the sheriff a trespasser. Aliter, where he 
does not receive notice... Morrison, et uaz vs. Wright... 67 
2. And such notice must be actual, not construetive—there- 
fore, placing the swpersedeas in the hands of a deputy, 
will not be such notice to the sheriff, as the law requires. 
Tid A606 00a mes owen bcececseeemennades alee mmbh ane 
3. But although the sheriff may justify for an act done by 
virtue of process in his hands, notwithstanding the same 
has been, without the knowledge of the sheriff, supersed- 
ed, yet no third person, accompanying the sheriff, can be 
protected,..such third person, being a volunteer, acts at 
his peril. 80.0% i ceydccoccsescccscccsceciocsesee 
A, The return of a sheriff, by endorsing on the process, that 
service was acknowledged by defendant, is sufficient... 
Rowan vs. Wallace, Judge, &C..-. 6000+ eeeeeceseeee ITI 
5. Where the sheriff returns a writ, issued against three de- 
fendants, “executed,” the court will intend that it was 
executed on all the defendants.—-Cantley § Co. vs. Moo- 
Doro ccvcdecevecssescctscssccedsscccscscosagere| Mae 


67 


SET-OFF. 
1. A plea of set-off should disclose a state of facts, such as 
would entitle the party pleading it to his action, if he 
were plaintiff in the prosecution of a suit,-—otherwise, 
the plea will be bad on demurrer.—Crawford vs. The 
Executors of Simtonton.....00ccceeeccevecececeees LEO 
2. Therefore, a plea, of set-off, that plaintiff’s testator was 
1. 80 
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a co-surety with defendant for a third person; that on 

the default of the principal, defendant executed his own 

note in discharge of the liability of the sureties; and that 

the plaintiff’s testator executed his writing under seal, a- 
greeing to pay his proportion either to defendant, or the 
original creditor,—not alleging, that the substituted note 

was paid ;—held to be insufficient, on demurrer.—-b.... 110 
3. So, it was held, that in an action upon a judgment of 
North Carolina, aclaim could not be interposed by way 

of set-off, which appeared to have existed four years pre- 
vious to the origina] cause of action sued on, and nearly 

nine years previous to the rendition of the judgment.—id. 110 
4. A note in the hands of a defendant, given by plaintiff, 

but payable to a third person, although belonging to de- 
fendant in right of his wife, is not available as an off-set, 
unless there is an express promise on the part of plaintiff, 

to pay the amount called for by the note, to defendant.— 
Spee WE. CHAT, GF Ohno onc scesccdiccczeccccceece 549 
5. In general, Courts of Equity, in relation to matters of set- 

off, follow the rules adopted by Courts of Law ; but there 

are cases, in which a set-off will be available in equity, 
which would not be so at law. Thus, in a matter where 
mutual credit is given, between the parties, for ademand 

not allowable asa set-off at law---equity will allow it...ib. 549 
6. Where a special agreement is alleged to exist, to allow a 
note held by a defendant, but which would not be a good 
set-off at law ; and it is doubtful whether the agreement 
could be enforced, except in a Court of Equity---there 
would seem to be a good ground for equitable interfer- 
ee OTE Socdccambeccesoce occece G49 
. Where a portion of ajudgment, enjoined in equity, will 
remain due after off-setting complainant’s demand, the in- 
junction will only extend to the sum covered by the off- 

set, and the plaintiff at law, will be permitted to proceed 
with his execution, for the remainder, and his costs of 
SUIt.— ib... .. eee eee She bbe hdentoson besspias .»+ 550 


SIGNATURE. 





1. At common law, a plaintiff in an action on a promisso- 
ry note, was bound to prove the signature of defendant ; 
but our statute of 1811, (Aik. Dig. 283,) renders it unne- 
cessary, unless the defendant shall deny the execution of 
the note, by plea, supported by affidavit.— Dew, et al. vs. 
UN wesc gcsccdssccecesse tees gesedees dei e-ee 503 
2. Wheie the signature toa promissory note is illegible, 
and where no description ofthe signature is attempte! in 
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the declaration, (and where defendant docs not interpose 

the statutory plea,)..there is no such variance between 

the note and declaration as can operate to defeat the ac- 

tion. Such acase does not differ from one where the sig- 

nature is evidenced by a mark.. .ib.........-00+200++ 503 
3. It seems, however, that an actual variancein the deserip- 

tion of a name, notwithstanding the statute of 1811,.. will 

Re BO To 8B a 5 5 0000 ch nccotdanetegeemenemaan eee 
4. [Where the signature to a note is not illegible, and is not 

that of defendant, and the declaration, without recitals or 

averments, mis-describes the note ;..it can not authorise 

a recovery against the defendant...Conuier, C. J. dis- 

Sentiente.|. tD.cssccccccccccccccescesescccoeseses BOS 


SPECIFIC ARTICLES. 
1. Where one contracts to deliver a certainquantity of corn, 
at a certain time, a refusal to deliver a part of the quan- 
tity, on the ground that the whole can not be delivered at 
once, is not justifiable---The parties making the contract, 
are presumed to contract, in reference to the necessity of 
the case, and the habits and means of traisportation com- 
mon in the country.--- Young vs. Foster....++++++++++ 420 


STATUTORY PROCEEDING. 
1. In an action on the statute, plaintiff, by the statement of 
the cause in his declaration, must bring himself withia 
the act, by setting forth every circumstance material toa 
proper description of the offence ; and in such cases debt 
will lie, and is proper, if no specific remedy is provided. 
Blackburn vs. Balser, et al.c..ssccccccvcees shinaee See 
2. The same strictness is not required in this country, and 
at this day, in indictments at common law, as in those 
founded on statutes; and where the words of a statute 
are descriptive of the nature of the ofience—it is necessa- 
ry to specify the offence in the particular words of such 
statute.— The State vs. Sledman....eececceeceecees 495 
3. But where a statute does not employ any terms, descrip- 
tive of the offence ; but merely declares the punishment of 
an offence—known to the common law,—there, the mode 
of framing the indictment, will be judged of with regard 
to the common Jaw rule.—id... eee cece cece ee eeeees 


SUPERSEDEAS. 
1. Processs, in the hands of the sheriff, becomes inoperative 


by a supersedeas, and all subsequent proceedings under 
such process are void. An act, therefore, done by virtue 
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of such superseded process after notice of the supersedeas, 
will constitute the sheriff a trespasser. Aliter, where he 
does not receive notice.— Morrison, et ux vs. Wright.. 
2. And such notice must be actual, not constructive—_there- 
fore, placing the supersedeas in the hands of a deputy, 
wir not be such notice to the sheriff, as the law requires. 
3. But although the sheriff may justify for an act done by 
virtue of process in his hands, notwithstanding the same 
has been, without the knowledge of the sheriff, superse- 
ded, yet no third person, accompanying the sheriff, can 
be protected,—such third person, being a volunteer, acts 
atvhis peril.—ib..... 2... cceccccecees piasabevengin 


SURVEY. 

1. The land system of the United States, was designed to 
provide, in advance, with mathematical precision, the as- 
certainment of boundaries ; and the second section of the 
act of Congress of 1805, furnishes the rules of construc- 
tion, by which all disputes that may arise about bounda- 
ries, or the contents of any section or subdivision of a sec- 
tion of land, shall be ascertained.— Lewen vs. Smith... . 

2. When asurvey has been made and returned by the sur- 
veyors, it shall be held to be mathematically true, as to 

’ the lines run and marked, and the corners established, 
and the contents returned.—ib.........e+eeeeee eens 

3. Each section, or separate sub-division of a section, is in- 
dependent of any other section in the township, and must 


be governed by its marked and established boundaries. . ib. 


4. And should they be obliterated or lost, recourse must be 
had to the best evidence that can be ‘obtained, shewing 
their former situation and place...ib........eeeee cece 

5. The purchaser of land from the United States, takes by 
metes and bounds, whether the actual quantity exceeds, 
or falls short of the amount estimated bythesurveyor.. . ib. 

6. Where a navigable stream intervenes inrunning the lines 
of a section, the surveyor stops at that point, and does 
not continue across the river: the fraction thus made is 
complete, and its contents can be ascertained—There- 


fore, where there is a discrepancy between the corners of 


a section, as established by the United States surveyor, 
and the lines as run and marked—the latter does not 
yield to the former.—ib............005 psoteeeee se 
7. Whether this would be the case, where a navigable 
stream does not cross the lines— Quere—ib..... oneees 
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SURVEYOR. 
1. A surveyor may not only prove his survey, but give pa- 
rol evidence explanatory of it— Cundiff vs. Orms..... 


or 
WD 


TRESPASS. 
1. Process, in the hands of the sheriff, becomes inoperative, 

by a supersedeas, and all subsequent proceedings under 

such process, are void. An act, therefore, done by virtue 

of such superseded process after notice of the superseu'eas, 

will constitute the sheriff a trespasser. Aliter, where he 

does not receive notice.— Morrison, et ux vs. Wright... 67 
2. And such notice must be actual, not constructive—there- 

fore, placing the swpersedeas in the hands of a deputy, 

will not be such notice to the sheriff, as the law requires, 

ESERIES NE TORE P TN Ic 67 
3. But although the sheriff may justify for an act done by 

virtue of process in his hands, notwithstanding the same 

has been, without the knowledge of the sheriff, superse- 

ded, yet no third person, accompanying the sheriff, can be 

protected,—such third person, being a volunteer, acts at 

FO BOT —— ED og 0 ond dcnwscncdeseceségannte an eawes ae 
4. A man may, under many circumstances, destroy the pro- 

perty of another, and yet be wholly justified ; as—Rus- 

SRE PE, FOND: 0 6.6.0 669 4.050 9.4006.0 596 cenhenss eeenee. ee 
5. Where one kills an enraged bull, in the necessary de- 

fence of himself, or the members of his household, he is 

justified : and where trespass is brought by the owner of 

the animal, in such a case, if the defence were presented 

by plea, the defendant would be entitled to a verdict. .ib. 106 
6. Yet, Semble ut, facts amounting to a justification, are 

more properly given in evidence under a special plea, 

than under the general i issue,—et semble ut etiam...ib. 106 
7. Where not guilty i is the plea pleaded, and the evidence of 

these facts, thus amounting to a justification, if presented 

under the proper plea, is suffered to go to the jury with- 

out objection, it may well be considered by them, in mi- 

tigation of damages... .ib.....- see eeeeeeeeeceseceees 106 
8. The actual occupancy of the one half of a quarter sec- 

tion of land, does not draw to its occupant, the possession 

of an adjoining quarter section of unimproved and unoc- 

cupied land, over which he has exercised acts of owner- 

ship, by cutting logs for his saw-mill, so as to authorise 

him to maintain trespass quare clansum Sregit, against 

one who had also cut logs thereon for his mill, and who 

was in the occupancy of land as near it as that occupied 

by plaintiff... Blackburn vs. Baker, et al.....0+++++++ 284 





638 INDEX. 


9. In trespass guare clausum fregit, it is competent for the 
jury to acquit one defendant, and find the other guilty, 
assess damages against him. a EE OLR). B 


TROVER. 

1. 'Trover may be brought for bank notes sealed in a letter. 
Moody vs. Sp SIR RSI “< SpaMR diy 

2. To maintain the act of trover, there must be property iu 
the plaintiff, and a conversion, by the defendant... Glaze 
WM Ith. so 5's c's oacccccc teadnseacaccas ame 

3. And, it seems, that conversion may arise, either from a 
wrongful taking : by an illegal assumption of owner- 
ship; by an illegal use or misuse; or by a wrongful de- 
tention...ib. ..... cle cdccccedecsccerecsevececs eve 

4, And in the last case, ‘alone, where the conversion arises 
froma mere wror eful detention,..is proof of a demand 
and refusal, necessary...ib....... apie ade wien don see ales 

5. Therefore, ‘where, in such action, there is no proof that 
possession of the ‘chattel was obtained unlawfully, evi- 
dence of a demand and refusal are essential to authorise a 


TECOVETY.« 2D... . cece ee eeees gcccesecescocesvvere oe 

6. For, semble, the bare possession of a chattel, will not be 
’ | 

presumed to be tortious...ib.........eeee ees isatuaet 


7. No objection can be taken, in ‘point of law, toa declara- 
tion in trover, against joint traders, for the wrongful con. 
version of notes or otlier property: and the joint effects 
of the copartnership, are jointly chargeable with the re- 
paration of the injury... S¢. John, surv. vs. O' Connell, 
"i, MET ae rerrerey er. ‘ 

8. Generally, a defendant, in trover, will not be permitted to 
give in evidence the answer, made by him, to a demand 
of the plaintiff, of the chattel, the subject of suit.. .ib.... 

9. Such evidence, though it might be legal in itself, would 
not be generally admissible, upon the rule, that a party 
may not give in evidence, in his own favor, his own de- 
ON cst ak sa cnce-déat pact sackawes de 

10. Though it would seem, this rule would have exceptions: 
as, where, in trover--upon a demand by an agent, the 
party insists upon the production of the agent’s authority, 
and declines a delivery, because the authority is not 
shewn;--there, such refusal would not amount to a conver- 
sion : and evidence of the excuse for the non-compliance 
with the demand, though coming from the defendant, 
would be adinissible. Secus,-—if the defendant asserted 
a title to the chattel.---ib...........ccecerccececcees 

11. In such case, by informing the court of the nature and 
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purport of the defendant’s reply, if proper testimony, it 
will be allowed by the court.--ib.. 0.6 .seececeeecceee 
12. An illegal assumption of ownership, an illegal using or 
misusing, or a wrongful detention of a personal chattel, 
will amount to a conversion, in trover..+70...-..eeee0. 
13. And a temporary conversion will render a defendant lia- 
ble: for a conversion which has once taken place, can 


ED Oe TNE, c AOR. 6.9.0 000s chk s cog senew Paawens Ss doll 
14. Though a re-delivery, after a conversion, might go in 
mitigation of damages.—ib......... 006. ce keebeeen 


15. Where one puts notes in the hands of another, as col- 
lateral security, for a specific purpose, and the bailee 
puts it beyond his power to return the notes, when the 
purpeses for which they were pledged are satisfied—he 
is justly chargeable for ‘their conversion: and—ib...... 

16. The amount expressed upon the face of the notes, with 
interest from their maturity, up to the time of conversion, 
and then interest on the aggregate from that time to the 
verdict, is the measure of damages..+ib.....+seeeeeees 


VERDICT. 

1. A defendant can not be permitted, after verdict, to object 
to the character in which the plaintiff sues, nor can a 
court, inreviving a suit which has abated by the death 
of a party, constitute itself a judge of the facts alleged — 
Copewood vs. Taylor's adm’r...ceccecccceseeeseves 

2. A want of profert ad curiam of the letters of administra- 
tion, is not available, after verdict, to a defendant seeking 
to reverse a judg rment obtained by an administrator ; and 
the same principle must govern a case where an admin- 
istrator is made a party after the abatement of a suit by 
the death of the plaintiff. «2b... . 2... cee ceee cece cence 

3. A verdict must respond to the issue, or it will be bad, and 
no judgment can be rendered on it... Moody vs. Keener. 

4. Thus. «in case, against a post-master, for negligently 
loosing and refusing to deliver a letter, &e. of plaintiff. . 
a verdict, that defendant undertook and assumed, &c. is 
CITONCOUS..« eth. . see e cece ec eeees oe db ccccccsecccese 

5. Where a verdict is rendered for less than fifty dollars, an 
affidavit is not necessary to authorise the rendition of 
judgment... Tippin vs. Petty......csccececereccees 

6. Where there are two issues presented to a jury, and the 
finding is, of the issue, for the plaintiff, and an assess- 
ment of damage, &c.---the verdict will not be disturbed. 


7. A verdict establishes the truth of pleadings—and so, 
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where defendants are sued jointly, and where the plea 
*and replication are joint,—a verdict, on the plea of the 

Statute of limitations, in favor of one, and against an- 

other joint defendant, will besupported—Ivey v Gamble. 545 


VERIFICATION. 

1. A'verification at the foot of a plea in abatement, stating 
it to have been sworn to and subscribed in open court, 
certified by thie clerk, is a sufficient compliance wita the 
statute, which requires such pleas to be accompanied with 
an aflidavit... Powers vs. Bryant’s adm’r.........4+ 


WRITING. 
1. Under the statute of 1811, (Aik. Dig. 283, s. 137,) every 
writing which is the foundation of an action, is evidence 
of the debt or duty for which it was given, and the writ- 
ing is also prima facie evidence of consideration until 
that fact is disputed by the pleadings, or contradicted by 
proof.---Click vs. McAfee......... 

. Therefore, no consideration, in such action, need be a- 
verred in the declaration, or proved on the trial of the 

. A promise to be binding, under the statute of frauds 
must not only be in writing, but likeevery other promise, 
must be sustained by a consideration. 'The statute of 
1811 does not interfere with this principle,---the only ef- 
fect of it, is to make the writing evidence of the conside- 
ration, until such consideration be put in issue by the 
pleadings, or contradicted by proof...7b..... : 

. A writing, whatever its particular form, will be a suffici- 
ent memorandum or note in writing, as required by the 
statute of frauds,.. provided it contains the essential terms 
of the contraet, expressed with such certainty, that they 
may be understood from the instrument itself, or from 
some other writing to which it refers,. . without recourse 
to parol proof; and be signed by the party to be charged. 
Adams vs. Mc Millan, ewor......... 

. A.written instrument sued on, is, under the statute, pri- 
ma facie evidence of the debt, or duty it imports, and the 
consideration of such an instrument, can only be put in 
issue, by a special plea,--which throws the burden of 
proof on the pleader.—- Yeung vs. Foster........+.+++ 420 








